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I.  INTRODUCTION 

Partnership law throughout most of the 20th century was centered upon the 
interrelated statutes of the Uniform Partnership Act and the Uniform Limited 
Partnership Act.  Rules relating to general partners of general partnerships or of 
limited partnerships were contained in the former act.  That is, the relationships 
among general partners in a limited partnership were governed by the Uniform 
Limited Partnership Act.  In the promulgation of the Revised Uniform 
Partnership Act (RUPA) in the early 1990�s, the National Conference of 
Commissioners on Uniform State Laws (NCCUSL) Drafting Committee 
responsible for that statute, with the concurrence of the American Bar 
Association advisors, elected to �de-link� the �general� partnership act from 
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the limited partnership act.  Thus, the need for a self-contained limited 
partnership act was born. 

The Uniform Limited Partnership Act 2001 (Act) was adopted by the 
NCCUSL at their annual meeting in August 2001 to replace the Revised 
Uniform Limited Partnership Act (RULPA).  The new Act was drafted to target 
two types of enterprises:  (i) sophisticated, manager-entrenched commercial 
entities whose participants commit for the long term, and (ii) estate planning 
arrangements (family limited partnerships).  With these goals in mind, the Act 
was designed to create a business entity with a well-entrenched strong 
centralized management and passive investors with little control over the entity 
or the right to exit. 

It is universally accepted that liability issues in business drive a number of 
decisions that businesspersons make in today�s environment.  In general, 
exposure to liability that cannot be insured or substantially reduced or 
eliminated by transaction structure is likely to cause a project or business plan 
to be terminated or rethought.  It is not conceivable that businesspersons will 
want to expose personal assets for businesses that they invest in, except to the 
extent that personal guaranties are required by lenders or creditors in order to 
obtain sufficient funding.  But, even in those circumstances, it is possible to 
limit exposure to the financial obligations requiring the personal extension of 
credit, and not to generally expose personal assets to all of the contingent, 
unforeseen, and unknown liabilities that may arise during the life of an entity�s 
business. 

This article will discuss the provisions of the Act which impose liability on 
the general partners and compare them to the RULPA provisions that the Act 
replaces when applicable. 

II.  AN OVERVIEW OF GENERAL PARTNER LIABILITY 

A.  Basic Statutory Liability Pursuant to Section 404 

The basic statutory framework for a general partner�s liability is contained in 
Section 404 of the Act.  The statute, by default, provides, �all general partners 
are liable jointly and severally for all the obligations of the limited partnership 
unless otherwise agreed by the claimant or provided by law.�1  The Act, 
however, provides two exceptions to the general rule.  First, a general partner 
of an existing limited partnership is not personally liable for an obligation of 
the limited partnership before such person became the general partner.2  
Second, a general partner is not liable for an obligation of a limited partnership 

 
 1. UNIF. LTD. P�SHIP ACT § 404(a) (2001). 
 2. See id. § 404(b). 
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incurred while it is a limited liability limited partnership (LLLP).3  This is 
perhaps the most significant difference between the Act and RULPA.  Now, a 
limited partnership may provide for limited liability for general partners.  The 
Act followed the example of many jurisdictions providing for the LLLP 
election whereby, once made, no partner is liable for the limited partnership�s 
obligations.  The Act does not provide for LLLP status by default, therefore the 
limited partnership must be certain to take the proper steps to choose the 
election.  To elect LLLP status, the limited partnership must make a statement 
in the certificate of limited partnership declaring the limited partnership a 
LLLP.4  The LLLP election should be included in the certificate of limited 
partnership delivered to the appropriate Secretary of State for filing when the 
limited partnership is formed.5  The election may also be made subsequent to 
the formation of the limited partnership.  An existing limited partnership may 
elect to acquire or relinquish LLLP status by amending the certificate of limited 
partnership and filing the amended certificate with the appropriate Secretary of 
State.6  The amendment will become effective upon filing.7 

Practitioners should be on notice that a limited partnership has a choice to 
make regarding limiting liability of its general partners, and should advise the 
partnership regarding that choice.  This may result in a �check-the-box� type of 
state filing form for limited partnerships which will result in a substantially 
large number of LLLP filings.  The result of the new Act may be to cause de 
facto limited liability for general partners.  This result raises the question 
whether the statute itself, when adopted by a state legislature, should be altered 
to incorporate the default rule that general partners have limited liability, if that 
is in fact likely to be the result for the overwhelming majority of limited 
partnerships formed. 

Upon being designated an LLLP, a general partner is relieved from liability 
for the obligations of the LLLP whether the obligation arises in contract, tort, 
or otherwise.  The general partner, however, is not free and clear of all liability 
for merely electing LLLP status.  As discussed within this article, a general 
partner may still be liable for some obligations of an LLLP.  Therefore, it is 
important for general partners to identify these sources of possible liability and 
attempt to minimize or eliminate them. 

B.  Judgments Against the Limited Partnership 

Section 405 of the Act is captioned �Actions By and Against Partnership and 
Partners.�  Although not new to limited partnerships, Section 405 is another 

 
 3. See id. § 404(c). 
 4. See id. § 201(a). 
 5. UNIF. LTD. P�SHIP ACT § 201(a) (2001). 
 6. See id. § 202(b) cmt. 
 7. See id. 
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basic statutory source of general partner liability.  Pursuant to this section, a 
general partner, by default, may be joined in an action against a limited 
partnership or named in a separate action.8  Therefore, a general partner must 
be named as a defendant in an action against a limited partnership in order for it 
to be held liable to a third party.  As stated in Section 405(b), a judgment 
against a limited partner is not by itself a judgment against a general partner.  
Thus, a judgment creditor of the limited partnership may not satisfy its 
judgment from the assets of the general partner unless the creditor also has a 
judgment against the general partner. 

The Act also specifies when a judgment creditor of a general partner may 
levy execution against the assets of the general partner.  Pursuant to the Act, a 
judgment creditor may only levy execution against the assets of a general 
partner when the partner is personally liable for a claim under Section 404 and 
at least one of the following circumstances exist: 

(1) a judgment based on the same claim has been obtained against the limited 
partnership and a writ of execution on the judgment has been returned 
unsatisfied in whole or in part; 

(2) the limited partnership is a debtor in bankruptcy; 

(3) the general partner has agreed that the creditor need not exhaust limited 
partnership assets; 

(4) a court grants the creditor permission . . . based on a finding that limited 
partnership assets subject to execution are clearly insufficient to satisfy the 
judgment, that exhaustion of limited partnership assets is excessively 
burdensome, or that the grant is an appropriate exercise of the court�s 
equitable powers; or 

(5) liability is imposed on the general partner by law or contract . . . .9 

 It should be noted, however, that a creditor of an LLLP is barred from 
impleading, suing, or reaching the assets of a general partner unless the creditor 
can satisfy subsection (c)(5).10 

C.  Liability for Limited Partner�s Participation in Management 

The Act includes a new feature for limited partnerships meant to shield 
limited partners from liability for participation in management of the 
partnership.  Pursuant to RULPA, the precursor to the Act, a limited partner 
who is not also a general partner is not liable for the obligations of the limited 
partnership unless the limited partner �participates in the control of the 

 
 8. See id. § 405(a). 
 9. UNIF. LTD. P�SHIP ACT § 405(c)(1)-(5) (2001). 
 10. See id. § 405 cmt. 
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business.�11  A limited partner�s liability under this circumstance was limited to 
persons who transact business with the partnership reasonably believing, based 
upon the limited partner�s conduct, that the limited partner is a general partner.  
Under the Act, a limited partner will no longer be subject to such liability.  A 
limited partner is not personally liable, directly or indirectly, by way of 
contribution or otherwise, for any obligation of the limited partnership solely 
by reason of being a limited partner, even if the limited partner participates in 
the management and control of the limited partnership.12  Therefore, it appears 
that under the Act, a general partner could be liable for any obligations incurred 
as a result of a limited partner�s participation in management because general 
partners are liable for debts of a limited partnership in excess of the 
partnership�s assets.  If a limited partner�s participation in management incurs 
financial obligations or liabilities in excess of the partnership�s assets, then the 
general partner would be liable for the shortfall. 

The comment to Section 303 provides some guidance to a general partner 
trying to assess the increased risk of this new provision.  The section does not 
prevent a limited partner from being liable for its own conduct when a third 
party asserts that a limited partner�s own wrongful conduct has injured the third 
party.  Although the Comment attempts to limit the liability that a general 
partner incurs on behalf of a limited partner�s actions, it is unclear how much 
protection the Comment provides to a general partner as �wrongful conduct� is 
not defined by the Act.  The word �wrongful� has several definitions.  Among 
the possible definitions, wrongful can mean �unlawful� or it can mean �not 
entitled to the position occupied.�13  A general partner is exposed to much 
greater risk if �wrongful conduct,� under the Act, is construed to mean 
unlawful conduct, because unlawful conduct protects a limited partner for 
many more actions than it would for conduct by a limited partner not entitled to 
the position occupied.  Although this may create a lot of uncertainty, including 
a definition of �wrongful conduct� in the limited partnership agreement may 
rectify this ambiguity. 

III.  A GENERAL PARTNER�S FIDUCIARY OBLIGATIONS 

The Act proscribes the same fiduciary obligations for general partners as 
RUPA.  A general partner will expose itself to liability for its activities as a 
general partner if it is found to have violated these fiduciary obligations.  
According to the Act, a general partner owes two fiduciary obligations to the 
limited partnership and the other limited partners, and these obligations 
continue through the winding up period.  The Act�s two imposed obligations on 

 
 11. UNIF. LTD. P�SHIP ACT § 303(a) (1976) (with 1985 amendments) [hereinafter RULPA]. 
 12. UNIF. LTD. P�SHIP ACT § 303 (2001). 
 13. BLACK�S LAW DICTIONARY 671 (7th ed. 1996). 
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general partners are:  the duty of loyalty and the duty of care.14  In addition, a 
general partner must discharge its fiduciary duties consistent with the 
obligation of good faith and fair dealing.15  The obligation of good faith and 
fair dealing is not a fiduciary duty.  According to the Act, the obligation should 
be used only to protect agreed-upon arrangements from conduct that is 
manifestly beyond what a reasonable person could have contemplated when the 
arrangements were made.16  Furthermore, the Comment to Section 305 states 
that, overall, the obligation of good faith and fair dealing is to protect the 
arrangement the partners have chosen for themselves, not to restructure an 
arrangement under the guise of safeguarding it. 

A.  Duty of Loyalty 

A general partner�s duty of loyalty is limited to three situations by the Act.  
First, a general partner owes a duty of loyalty to account to the limited 
partnership and hold as trustee for it any property, profit, or benefit derived by 
the limited partnership�s activities, including the appropriation of a limited 
partnership opportunity.17  Second, a general partner has a duty to refrain from 
dealing with the limited partnership on behalf of a party having an adverse 
interest to the limited partnership.18  Third, a general partner has a duty to 
refrain from competing with the limited partnership.19 

A general partner�s duty of loyalty may not be eliminated by the partnership 
agreement, but the partnership agreement may limit the scope of the duty of 
loyalty.20  According to the Act, the partnership agreement may specify types 
or categories of activities that do not violate the duty of loyalty so long as those 
types or categories are reasonable.21  The Act does not provide guidance as to 
what may be considered reasonable.  The Comment to Section 408 does state, 
however, that it is not per se unreasonable for the partnership agreement to 
permit a general partner to compete with the limited partnership.22  Based upon 
the Comment, it can be inferred that there is a lot of latitude afforded the 
provisions in the limited partnership agreement that limit the duty of loyalty.  
Further, the partnership agreement may specify the number of partners which 
may authorize, after full disclosure, a specific act or transaction that otherwise 
would violate the duty of loyalty.  The Comment makes no requirement for the 
authorization to be made by disinterested partners or that the disclosure be 

 
 14. UNIF. LTD. P�SHIP ACT § 408(a) (2001). 
 15. See id. § 408(d). 
 16. See id. § 305(b) cmt. 
 17. See id. § 408(b)(1). 
 18. UNIF. LTD. P�SHIP ACT § 408(b)(2) (2001). 
 19. See id. § 408(b)(3). 
 20. See id. § 110(b)(5). 
 21. See id. § 110(b)(5)(a). 
 22. UNIF. LTD. P�SHIP ACT § 110(b)(5)(A) cmt. (2001). 
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made to all partners; however, an interested partner participating in the 
authorization or ratification process is subject to the obligation of good faith 
and fair dealing.23 

B.  Duty of Care 

A general partner owes a duty of care to the limited partnership and to the 
other partners to refrain from engaging in grossly negligent or reckless conduct, 
intentional misconduct, or a knowing violation of the law.  This fiduciary 
obligation is not new to the Act.  In addition, the Act prohibits a partnership 
agreement from unreasonably reducing the duty of care.24 

Aside from the general obligation, there are many sections throughout the 
Act that implicate the duty of care.  The Act imposes an obligation directly 
upon the general partner to make certain that the certificate of limited 
partnership is accurate.  Pursuant to Section 202(c), a general partner has a duty 
to promptly amend or correct the certificate of limited partnership if it knows of 
any false information included within the certificate when filed or has become 
false due to changed circumstances.25  A general partner�s failure to satisfy this 
obligation will most likely be deemed a violation of its duty of care under 
Section 408, but it may also expose the general partner to liability to third 
parties.26 

It is also considered a breach of a general partner�s duty of care when false 
information is contained within a record required to be filed pursuant to the 
Act.27  A person who suffers a loss from reliance on the false information may 
recover damages from, among others, a general partner.  A general partner will 
only be liable if (1) it had notice that the information was false when the record 
was filed, or that the information became false because of changed 
circumstances, and (2) the general partner had notice for a reasonably sufficient 
period of time before the information was relied upon and the general partner 
could have corrected the false information within the record.28 

Finally, a general partner may breach the duty of care as a consequence to 
delegating its authority to another entity or person.  The management right of a 
general partner includes the authority to delegate.29  Although delegation does 
not relieve a general partner of the duty of care, the fact of delegation is 
relevant to any breach.30  For example, a general partner would be grossly 
negligent to allow insurance to lapse if the general partner customarily handled 
 
 23. See id. § 110(b)(5)(B) cmt. (citing sections 305(b) and 408(d)). 
 24. See id. § 110(b)(6). 
 25. See id. § 202(c). 
 26. UNIF. LTD. P�SHIP ACT § 202(c) cmt. (2001). 
 27. See id. § 208. 
 28. See id. § 208(a)(2). 
 29. See id. § 406(a) cmt. 
 30. UNIF. LTD. P�SHIP ACT § 406(a) cmt. (2001). 
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the renewal of insurances.  However, a general partner may not be grossly 
negligent if the insurance lapsed because the general partner delegated the 
responsibility for insurance renewals to an employee.31  Pursuant to the Act, a 
general partner�s liability turns on the question of whether the general partner 
was grossly negligent in selecting the employee, delegating insurance renewals 
to an employee, and supervising the employee after the delegation.32 

IV.  A GENERAL PARTNER�S LIABILITY FOR CONTRIBUTIONS AND 
DISTRIBUTIONS 

A.  Contributions 

All partners may make a contribution to the limited partnership in the form 
of tangible or intangible property or other benefit to the limited partnership.33  
Other benefits include money, services performed, promissory notes, and other 
agreements to contribute cash or property, as well as contracts for services to be 
performed.  A partner�s obligation to make a contribution is not excused by the 
partner�s death, disability, or other inability to personally perform.  In addition, 
any failure by a partner to make a contribution will subject the partner to 
liability under the Act.34  Although the Act imposes an obligation on a partner 
to make a contribution when required by the limited partnership, this obligation 
may be compromised by the consent of all the partners.35 

The contribution requirement is not exclusive to the general partner.  
Moreover, it can be implied that a general partner has the duty to pursue 
collection of all partner contributions on behalf of the limited partnership under 
the duty of care.  Therefore, a general partner has two possible sources of 
liability for contributions under the Act.  First, a general partner may incur 
liability if it does not make its stated contribution.  Second, a general partner 
may violate the duty of care for not pursuing collection of contributions from 
the other partners. 

The provisions of the Act regarding partner contributions are consistent with 
RULPA, except for the absence of a statute of frauds provision included in 
RULPA.  In RULPA Section 502(a), the value of a promised contribution must 
be memorialized in order to be enforceable against the partner.36  Pursuant to 
the Act, the value of a promised contribution must be memorialized as part of 
the required information to be maintained at the limited partnership�s office, 

 
 31. See id. 
 32. See id. 
 33. See id. § 501. 
 34. UNIF. LTD. P�SHIP ACT § 502 (2001). 
 35. See id. § 502(c). 
 36. See RULPA § 502(a). 
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but that requirement does not affect enforceability.37 

B.  Improper Distributions 

A general partner that consents to an improper distribution is personally 
liable to the limited partnership for the amount of any distribution in excess of a 
proper distribution, if it is established that the general partner failed to properly 
exercise its fiduciary duties when consenting to the distribution.38  An improper 
distribution is defined as any distribution made in violation of Section 508 of 
the Act.  Pursuant to Section 508, a limited partnership may not make a 
distribution: 

• In violation of the partnership agreement; 
• If after the distribution the limited partnership would be unable to pay 

its debts as they become due in the ordinary course of the limited 
partnership�s activities; or 

• If total assets would be less than the sum of total liabilities plus the 
amount that would be needed to dissolve and wind up the limited 
partnership, at the time of the distribution, to satisfy the preferential 
right of partners whose preferential rights are superior to those of the 
person receiving the distribution.39 

A limited partnership may base a decision that a distribution is permissible 
on financial statements prepared on the basis of accounting practices and 
principles that are reasonable in the circumstances or on a fair valuation or 
other reasonable method.40 

The Act does not address the issue of whether a general partner�s regular 
salary distribution would be deemed improper if made during a period of 
financial difficulty such that the distribution would be improper according to 
the aforementioned test.  The Delaware legislature addressed this issue by 
amending Delaware Revised Uniform Limited Partnership Act (DRULPA) 41 
on August 1, 2000.  Section 17-607 of DRULPA, under the heading 
�Limitations on Distribution,� was amended to include the following provision:  
�For purposes of this subsection [17-607](a), the term �distribution� shall not 
include amounts constituting reasonable compensation for present or past 
services . . . .�42  It can be expected that the Delaware legislature will include 
the same provision in the Act, if adopted, but it is not certain whether this will 
be the case in other states.  For example, there are no similar provisions in the 
Act or in New York law, therefore a general partner must keep this in mind 

 
 37. See UNIF. LTD. P�SHIP ACT § 111(9) (2001). 
 38. See id. § 509(a); see also supra Section III (regarding a general partner�s fiduciary obligations). 
 39. UNIF. LTD. P�SHIP ACT § 508(b) (2001). 
 40. See id. § 508(c). 
 41. DEL. CODE ANN., tit. 6, § 17 (2000). 
 42. See id. § 17-607(a). 



RALLMACROFINAL.DOC 4/26/2004  6:29 AM 

922 SUFFOLK UNIVERSITY LAW REVIEW [Vol. XXXVII:913 

when choosing the state in which to form a limited partnership.  Without this 
provision, a general partner of a LLLP could be forced to repay compensation 
received from the partnership during periods of financial difficulty to satisfy a 
creditor�s claim. 

Although the determination of whether a distribution is improper appears to 
be straightforward, there are instances where the facts make this determination 
more difficult.  For example, in a recent Delaware case, the Chancery Court 
was called upon to determine whether a general partner�s distributions of 
capital were contractually improper when it was part of a scheme to cash out 
most of the outside investors.  In Gelfman v. Weeden Investors, L.P.,43 the 
general partner of a limited partnership had broad power to act pursuant to the 
partnership agreement, even in conflicted situations, subject only to a 
subjective bad faith standard.  The general partner used this power to 
concentrate ownership of the partnership in the hands of management and other 
current partnership employees. 

The partnership originally issued �basic units� to raise capital.  The basic 
units had many contractual protections and were not redeemable unless the 
general partner owned over ninety percent of all units.  Subsequent to the initial 
capital contribution to fund the purchase of the basic units, the general partner 
began to make a series of distributions of capital to all the partners.  In 
connection with these returns of capital distributions, favored investors and 
current employees and directors of the partnership were given the opportunity 
to subscribe for additional callable units at book value.44  After seven years of 
conducting similar transactions, the partnership�s management and employees 
increased their percent ownership from thirty percent to eighty-seven percent.  
At that point, the general partner proposed an amendment to the partnership 
agreement to eliminate all non-employee ownership of partnership units.  In 
response to the proposal, the outside investors brought an action for improper 
distributions, among other issues, based on the instrumental role the 
distributions played with respect to the subscription plans.45 

The Delaware Chancery Court was called upon to rule on the defendant�s 
motion to dismiss.  The court held that the complaint stated a claim that the 
subscription plans were improper because the general partner�s decision to 
implement the subscription plans was made in bad faith and was thus improper 
according to the partnership agreement.46  The court stated that the mere fact 
that the subscription plans were not open to all partners did not, in itself, render 
the plans contractually improper.  However, when the court coupled the 
discriminatory subscription plans with the plaintiff�s pleadings that the general 

 
 43. 792 A.2d 977 (Del. Ch. 2001). 
 44. See id. at 981. 
 45. See id. 
 46. See id. at 989. 
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partner prohibited the subjective bad faith standard of the partnership 
agreement, it held that the plaintiff stated a claim sufficient to survive the 
motion to dismiss.47 

A general partner�s liability for improper distributions is supplementary to 
its general liability for the obligations of a limited partnership.  Lubaroff & 
Altman on Delaware Limited Partnerships (Lubaroff Treatise) discusses a 
general partner�s dual liability with regard to improper distributions from a 
Delaware Limited Partnership.48  Under DRULPA, a limited partner must have 
actual knowledge that a distribution, at the time the distribution is made, is 
wrongful or improper before it will be liable for the return of the improper 
distribution.  The Lubaroff Treatise identifies the knowledge requirement for a 
limited partner to be liable for the return of an improper distribution as a source 
of liability for a general partner, because a creditor can seek to recover from a 
general partner for the obligations of a limited partnership to the extent that the 
limited partnership�s assets are insufficient to satisfy its liabilities.49  To 
manage this liability, the Lubaroff Treatise suggests that the partnership 
agreement include a provision to require a limited partner to return any 
distribution deemed improper regardless of whether the limited partner had the 
requisite knowledge under DRULPA.  A similar provision may be used for 
partnership agreements governed by the Act.  A general partner�s liability for 
an improper distribution is a nonwaivable provision of the Act because it is 
designed to protect the interests of creditors of the limited partnership.  
However, the partnership agreement is not prohibited from restricting the rights 
of a person who is a partner or transferee under the Act.50  Therefore, a 
provision in a partnership agreement that requires a limited partner to return 
any distribution deemed improper would be permissible under the Act.  
Including such a provision in a partnership agreement would decrease a general 
partner�s liability in the event of an improper distribution where the limited 
partner did not have knowledge of it being improper. 

The Act also includes risk-minimizing provisions for general partners who 
make an improper distribution.  For example, an action against a general 
partner for an improper distribution has a two-year statute of limitations.  In 
addition, a two-part test must be satisfied before a general partner will be liable 
for an improper distribution.  According to Comment (a) of Section 509, both 
of the following would have to occur before a general partner may be 
personally liable for an improper distribution: 

(1) the basis for determining that a distribution is permissible must be 
made on a financial statement prepared according to practices and 

 
 47. Gelfman, 792 A.2d at 989. 
 48. See MARTIN I. LUBAROFF & PAUL M. ALTMAN, DELAWARE LIMITED PARTNERSHIPS § 6.10 (2001). 
 49. See id. 
 50. See UNIF. LTD. P�SHIP ACT § 110(b)(13) (2001). 
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principles that are unreasonable to the circumstances or an unfair 
valuation or other unreasonable method given the circumstances; 
and 

(2) the general partner�s decision to rely on the improper methodology 
in consenting (or any form of approval) to the distribution 
constitutes grossly negligent or reckless conduct, intentional 
misconduct or a knowing violation of the law. 

V.  A GENERAL PARTNER�S LIABILITY IN CONNECTION WITH DISSOLUTION, 
DISSOCIATION AND MERGERS OR CONVERSIONS 

A.  Wrongful Dissociation 

A general partner has the power to dissociate itself as a general partner at 
any time rightfully or wrongfully.51  However, a general partner who 
wrongfully dissociates will be liable to the limited partnership and to the other 
partners for damages caused by the dissociation.  In addition, the general 
partner remains liable to the limited partnership and the other partners for its 
other obligations as a general partner such as fiduciary obligations.  The Act 
states: 

[A] person�s dissociation as a general partner is wrongful only if: 

(1)  it is in breach of an express provision of the partnership agreement; or 

(2)  it occurs before the termination of the limited partnership, and: 

(A)  the person withdraws as a general partner by express will; 

(B)  the person is expelled as a general partner by judicial determination 
under Section 603(5); 

(C)  the person is dissociated as a general partner by becoming a debtor in 
bankruptcy; or 

(D)  in the case of a person that is not an individual, trust other than a 
business trust, or estate, the person is expelled or otherwise dissociated as a 
general partner because it willfully dissolved or terminated.52 

A general partner�s liability for a wrongful dissociation is a nonwaivable 
provision of the Act,53 therefore eliminating this liability will be difficult.  
However, a general partner may minimize its liability for a wrongful 
dissociation by specifying a formula or measure for damages in the partnership 
agreement.  In addition, a general partner is also exposed to liability if its 
wrongful dissociation is considered a breach of its fiduciary obligations.  
 
 51. See id. § 604(a). 
 52. See id. § 604(b). 
 53. See id. § 110(b)(8). 
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Consequently, a general partner will be exposed to two sources of liability for a 
wrongful dissociation:  breach of fiduciary duties and Section 604. 

Being dissociated as a general partner does not, of itself, discharge the 
person�s liability as a general partner.  A dissociated general partner will be 
liable for any obligation of the limited partnership incurred before dissociation, 
unless the partnership is a LLLP.54  Furthermore, if the dissociation results in 
dissolution, the dissociated general partner will be liable as a general partner 
for any partnership obligation incurred under Section 804 (Power of General 
Partner and Person Dissociated as General Partner to Bind Partnership After 
Dissolution). 

B.  Post Dissolution 

When a decision is made to dissolve, the limited partnership continues for 
the purpose of winding up its activities.  General partners are typically the ones 
charged with this duty, and therefore are exposed to liability for actions 
involved therewith.  This source of liability is not new to limited partnerships 
and is derived from RULPA Section 806.  The most likely source of liability 
occurs when a general partner acts to bind the limited partnership after 
dissolution.  A general partner who has knowledge of the dissolution and 
causes the limited partnership to incur an inappropriate obligation for winding 
up will be liable to the limited partnership.55  In such an event, the general 
partner will be liable to both the limited partnership for damages arising from 
the incurred obligation, and to any other general partner liable for the 
obligation.56  Furthermore, a dissociated general partner will be liable the same 
as a general partner if it acts to inappropriately bind the limited partnership 
during the winding up period.57 

The statute provides one source of protection for general partners and 
dissociated general partners after dissolution.  If a claim against a dissolved 
limited partnership is barred pursuant to Sections 806 (Known Claims Against 
Dissolved Limited Partnership) and 807 (Other Claims Against Dissolved 
Limited Partnership), then any corresponding claim under Section 404 (A 
General Partner�s Liability) is also barred.58 

C.  Post Conversion or Merger 

Similar to a general partner�s liability upon dissolution, a general partner 
will be exposed to liability after a conversion or merger of the limited 
partnership.  Pursuant to Section 1111, a conversion or merger will not 
 
 54. UNIF. LTD. P�SHIP ACT § 607 (2001). 
 55. See id. § 805(a). 
 56. See id. 
 57. See generally id. § 805. 
 58. See UNIF. LTD. P�SHIP ACT § 808 (2001). 
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discharge the liability of a person who was a general partner.59  Section 1111 
also applies to a dissociated general partner from a converting or constituent 
limited partnership.  Liability under this circumstance will most likely occur in 
the event of conversion, whereby a limited partnership may convert to a LLLP 
or vice versa. 

Although a conversion or merger does not discharge a general partner�s 
liability, the Act still requires the person seeking to impose liability on the 
general partner to comply with the provisions of the Act in order to collect from 
the general partner.  Section 1111 specifically states that the provisions of the 
Act pertaining to collection or discharge of a liability continues to apply; and 
for purposes of applying those provisions, the converted or surviving 
organization is deemed to be the converting or constituent limited partnership. 

VI.  CONCLUSION 

A general partner is exposed to many sources of liability under the Act.  
Most notably, the Act does not provide a general partner with limited liability 
by default.  It is now up to the individual states to decide whether to adopt the 
Act with this default rule intact.  Most states are expected to adopt the Act with 
the default rule intact, including Delaware, an important state because many 
investment limited partnerships are formed in Delaware.  But make no mistake 
about it, practitioners in Delaware and elsewhere will continue to advise clients 
to either form limited partnerships with general partners that do not have 
significant capital beyond that invested in the partnership, or elect LLLP status. 

The debate does not end with the Act.  Already underway in the American 
Bar Association, NCCUSL, and in various states, are draft statutes and study 
groups trying to make some changes to business entity statutes so that various 
aspects of partnerships, corporations, and limited liability companies are 
�rationalized.�  It is not possible to predict what will result from this process.  
But, ultimately, all owners of business entities will enjoy limited liability 
protection.  In some civil code jurisdictions, owners of certain types of sole 
proprietorships are not personally liable for the business�s obligations.  The 
time will come when general partners of limited partnerships will not risk their 
personal assets as well. 

 
 59. See id. § 1111. 


