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I.  INTRODUCTION 

In May of 2007, the Supreme Court issued its opinion in Bell Atlantic Corp. 
v. Twombly1 that literally revolutionized the standard for determining the legal 
sufficiency of a complaint.  In that decision, which Justice Souter wrote for the 
majority, the Court abandoned the fifty-year-old “no set of facts” standard set 
out in Conley v. Gibson,2 and substituted a “plausibility” standard.  Some two 
years later, in May of 2009, the Court handed down Ashcroft v. Iqbal,3 a case 
that provided the Court the opportunity of reaffirming and clarifying Twombly 
and in which the Court extended the Twombly standard to all civil cases filed in 
the federal district courts.  Significantly, this time, in Iqbal, Justice Souter 
dissented.4  This article will examine the impact of these two decisions on the 
concept of notice pleading and on motions to dismiss filed pursuant to Rule 
12(b)(6) of the Federal Rules of Civil Procedure. 

                                                           
∗     Currently a Senior Professional in Litigation at Mintz, Levin, Cohn, Ferris, Glovsky and Popeo, P.C., 

Judge Sullivan was a Justice of the Superior Court in Massachusetts for twenty years.  He was a tenured 
Professor at George Washington University Law Center, and a lecturer in law at Harvard Law School  
from 1969 to 1989.  Over the last twenty-five years he has also taught as an adjunct professor at Boston 
College, Boston University, Suffolk, and Northeastern University Law Schools. His courses included evidence,  
employment discrimination, and trial practice.  
 1.  550 U.S. 544 (2007). 
 2.  355 U.S. 41, 47 (1957) (holding claimant must provide short plain statement of claim rather than 
detailed facts). 
 3.  129 S. Ct. 1937 (2009). 
 4.  Id. at 1954 (Souter, J., dissenting). 
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A.  A Preliminary Look at the Twombly Decision 

In Bell Atlantic Corp. v. Twombly, the Supreme Court chose to consider 
whether a complaint under § 1 of the Sherman Act could survive a motion to 
dismiss when the plaintiff had alleged that the defendant telecommunication 
providers engaged in parallel conduct that was unfavorable to competition, but 
failed to allege sufficient factual content to suggest an actual agreement rather 
than identical independent action.5  The Court affirmed the district court’s 
dismissal of the complaint on the grounds that “the plaintiffs . . . have not 
nudged their claims across the line from conceivable to plausible.”6 

While Twombly was a complex class action antitrust case, the Supreme 
Court approached the pleading issue in a broader context.  Thus, whatever the 
complexity of the case, if a pleading does not satisfy the Twombly plausibility 
standard, it would now be subject to a successful Rule 12(b)(6) motion.  Given 
the Court’s intent, it became reasonably clear that motions to dismiss would 
become the first serious point of attack in complex litigation, especially where 
the action involved an essential element that would commonly be within the 
defendant’s sole knowledge and control.  In Twombly, the missing but essential 
element was whether the defendants’ parallel conduct was the product of an 
actual agreement.  What was not wholly clear from the opinion was the role 
such motions would play in less complicated cases and whether the new 
plausibility standard would have any practical impact on the viability of such 
cases. 

The judicial dialogue between the dissent and the majority in Twombly 
involved the majority’s overriding concern about the enormous costs that the 
parties would incur if such a complex case were to advance to discovery.  
There can be little doubt that the majority’s concern about the costs of 
discovery was reasonable.  A single class action antitrust case could easily 
involve many hundreds of thousands of dollars, perhaps millions, in costs and 
hundreds of hours in judicial supervision.  The dissent’s answer to the 
majority’s concern, that close judicial supervision of discovery should control 
costs, ran against the oft-stated experience of the trial bar that there is a chronic 
lack of such supervision. 

The immediate result of the majority’s decision was that the Twombly 
plaintiffs would never advance to discovery.  The plaintiffs might complain that 
only the defendants could know whether their parallel conduct was the product 
of agreement and, hence, unlawful, or the product of independent action and, 
thus, legitimate.  Because defendants understandably keep such knowledge a 
closely guarded secret, the plaintiffs’ only chance of uncovering that secret 
would be by engaging the defendant in discovery. 

Given the majority’s well-taken concerns about discovery costs, the central 
                                                           
 5.  550 U.S. at 548 (describing language of Sherman Act and basis of suit). 
 6.  Id. at 570. 
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question that the Court actually decided was whether the plaintiffs should 
advance to discovery.  The majority answered that question in the negative, 
even where the existence or nonexistence of the critical agreement was totally 
within the defendants’ knowledge and control and, most significantly, when the 
plaintiffs never had an opportunity to explore for an explanation of the 
defendants’ parallel conduct. 

In reaching its conclusion, the Court was not interested in whether the 
plaintiffs actually had a legitimate claim or whether, as a result of discovery, 
they could have proven their claim at trial.  Logically, the undisputed parallel 
conduct was either the result of an actual agreement or it was not.  If discovery 
had established that the parallel conduct was, in fact, the result of an actual 
agreement, the plaintiffs indisputably would have had a claim and it is equally 
indisputable that, because of the Court’s opinion, that issue will never be 
resolved. 

Rather than directing its analysis to the conceivability of the claim, as would 
have been the procedure under Conley v. Gibson, the majority focused solely 
on the content of the complaint itself to determine whether it set out adequate 
facts to establish plausibility.  The majority concluded that the plaintiffs did not 
plead sufficient facts to establish a plausible claim under § 1 of the Sherman 
Act, even though they had pleaded parallel conduct.  The court reached this 
conclusion because the plaintiffs did not allege facts indicating an actual 
agreement, as distinguished from merely stating that there had been an actual 
agreement.  Such allegations certainly provided notice that the plaintiffs were 
claiming the defendants had violated § 1 of the Sherman Act, first, by agreeing 
not to compete one against the other and, second, by failing to provide third 
party competitors lawful access to their territories.  In addition, final judgment 
on the plaintiffs’ claims would have barred subsequent claims arising out of the 
same subject matter.  Adequate notice of the plaintiffs’ claim and res judicata 
applied to the subject matter of the claim were the essential elements required 
in Judge Charles Clark’s concept of notice pleading.  In Twombly, the majority 
either abandoned that view of notice pleading or substantially modified it. 

After analyzing the complaint, the majority ruled that plaintiffs’ allegations 
of an agreement were ultimately founded on the fact of parallel conduct and 
were, thus, simply “legal conclusions.”7  Here, the majority was harkening back 
to a distinction that was well known in jurisdictions that practiced under the 
Field Code.  There, dismissals were often granted when the Court ruled that 
facts essential to establishing a claim were framed in legal conclusions.  This 
distinction between facts and legal conclusions had already found its way into 
federal appellate decisions that involved antitrust, securities, or civil rights 
issues, but in Twombly, the Supreme Court itself utilized this distinction to 
decide that not only antitrust cases but, as it became clear in Iqbal, any case 

                                                           
 7.  Id. at 564. 
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filed in a federal district court could not advance to discovery and should be 
dismissed where essential “facts” were missing and “legal conclusions” had 
been substituted. 

In effect, the majority ruled that an adequate notice of a claim sufficient to 
proceed to discovery must now satisfy a plausibility standard and that standard 
could be satisfied only when the pleadings contained sufficiently detailed facts 
to make out a prima facie case.  If a pleading failed to meet this standard, the 
action would be dismissed just as if the defendant had successfully moved for 
Summary Judgment under Rule 56 or for a Judgment as a Matter of Law under 
Rule 50.  The only difference is that final judgment would enter at the pleading 
stage rather than after discovery or trial. 

Immediately after Twombly, it was unclear what would be the full impact of 
the opinion on responsive pleadings.  As the trial bar came to understand the 
full significance of Twombly, would there be an increase in Rule 12(b)(6) 
motions in complex litigation, especially in cases such as Twombly, where an 
essential fact, such as scienter, was within the exclusive control of the 
defendant?  Would a significantly higher percentage of such motions be 
successful where the plaintiff did not satisfy the plausibility standard because 
the court ruled that the claims set out in the complaint relied solely on “legal 
conclusions?” 

The impact of the plausibility standard on less complex cases was far from 
clear.  As drafted, the Rules made no distinction between simple and complex 
cases.  While the Court initially granted certiorari to address “the proper 
standard for pleading an antitrust conspiracy through allegations of parallel 
conduct,” its opinion spoke in broader terms.8  In the course of its decision, the 
majority chose to retire the “no set of facts” language from Conley and 
introduced a plausibility standard in its place.  This new standard for 
determining the adequacy of a pleading, as became clear in Iqbal, applied to all 
cases and not just to antitrust conspiracies or complex litigation. 

The question immediately after Twombly was whether future courts would 
strike down complaints because legal conclusions were pleaded instead of 
detailed facts.  Certainly, cases that fell within the Appendix of Forms should 
pass muster.  This should be so even where the forms themselves were 
infiltrated with legal conclusions.9  See for example Form 11.  But what would 
be the fate of the many typical cases for which there was no immediately 
applicable form?  After all, the forms were only intended to be “guides in 
pleading,” illustrative not exhaustive.10  How, indeed, would future courts 
decide whether a pleading was sufficiently fact-driven or whether it improperly 

                                                           
 8.  See Bell Atl. Corp. v. Twombly, 548 U.S. 903 (2006) (granting petition for writ of certiorari). 
 9.  See FED. R. CIV. P. 84 (stating sample forms in Appendix satisfy rules).  For example, Form 11, 
Complaint for Negligence, states in relevant part:  “On date, at place, the defendant negligently drove a motor 
vehicle against the plaintiff.”  FED. R. CIV. P. app. form 11. 
 10.  See FED. R. CIV. P. 84 advisory committee’s note. 
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relied on “legal conclusions?”  There was no shortage of conflicting decisions 
under so-called code jurisdictions that were sure to provide confusion.  The 
decision on whether an allegation was fact- driven or a legal conclusion was 
not always an easy one.  In addition, the governing concern of the majority 
about the excessive costs of discovery is applicable to only a relatively small 
percentage of cases filed.11 

The discovery rationale that lies behind the majority’s opinion raised at least 
three questions: (1) how would the plausibility standard affect the cross-section 
of cases filed where discovery costs were ordinarily not a factor; (2) would trial 
courts apply the standard differently in cases where significant discovery was 
not anticipated; and (3) if such a calculus were applied, what factors would 
courts consider in determining the likelihood of significant discovery?  One 
assumption behind these questions is that when trial courts decide motions to 
dismiss they might end up balancing the pleading detail required in a specific 
case with the probable likelihood of extensive and costly discovery. 

Add into that calculus the fact that the amount of discovery that a particular 
case will generate is unknown at the time the court rules on a Rule 12(b)(6) 
motion.  While a historical examination of discovery use will show that only a 
small percentage of cases involve substantial discovery, it is often difficult, if 
not impossible, to predict what specific cases will evolve into discovery 
nightmares.  The Federal Rules and local federal and state standing orders look 
first to the attorneys to resolve discovery disputes among themselves, but this 
approach has often proven unsuccessful given the nature of our adversary 
system.  At the same time, trial court judges have historically been hesitant and 
even unwilling to intervene in these disputes. 

While it is true that statistically only a small percentage of cases result in 
significant discovery, theoretically any case could turn into a discovery 
nightmare because the full scope of discovery is available in every case.  Every 
trial lawyer knows of a case where one party has made extensive and 
unnecessary use of discovery as a part of its litigation strategy to either force a 
settlement or frustrate a claim.  In such cases, it is the responsibility of the court 
to determine whether there is discovery abuse and if there is, to impose 
appropriate sanctions.12 

B.  A Preliminary Look At the Iqbal Decision 

Javaid Iqbal was a Muslim Pakistani.  After September 11, 2001, he was 
arrested on charges of fraud and conspiracy with respect to identification 
documents and detained in a maximum-security facility in Brooklyn, New 
York.  Ultimately he plead guilty to the criminal charges and was deported to 

                                                           
 11.  See infra Section IV. 
 12.  See Philip G. Schrag, Bleak House 1968:  A Report on Consumer Test Litigation, 44 N.Y.U. L. REV. 
115 (1969).   
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Pakistan.  Subsequently, he filed a civil complaint in federal district court 
against numerous federal officials, including former Attorney General John 
Ashcroft and FBI director John Mueller, in which he alleged that, while he was 
detained, he was subjected to a variety of actions that violated his constitutional 
rights.13 

In his complaint, Iqbal alleged that Ashcroft and Mueller “‘knew of, 
condoned, and willfully and maliciously agreed to subject’ [him] to harsh 
conditions of confinement ‘as a matter of policy, solely on account of [his] 
religion, race and/or national origin and for no legitimate penological 
interest.’”14  He further alleged that Ashcroft was the “principal architect” of 
this invidious policy, and that Mueller was “instrumental” in adopting and 
executing it.15 

The defendants filed a motion to dismiss on qualified immunity grounds and 
the federal district court denied the motion.  The motion had been filed and the 
court ruled upon it prior to the Supreme Court’s opinion in Twombly.  The 
defendants appealed to the Court of Appeals for the Second Circuit under the 
collateral order doctrine.  The appellate court ruled that, under the Twombly 
standard, Iqbal’s complaint had sufficiently alleged “petitioners’ personal 
involvement in discriminatory decisions.”16  The Supreme Court granted 
certiorari. 

As in Twombly, the Court addressed the degree of factual particularity that a 
plaintiff must allege in a complaint, as well as whether a defendant can dispose 
of a suit early in the litigation process without engaging in costly discovery.  
The Court first reaffirmed Twombly’s plausibility standard and then set out a 
clarification of that standard. 

The majority first ruled that a complaint must do more than simply repeat 
the elements of a cause of action to survive a motion to dismiss.  Of course, 
courts must continue to accept as true the factual allegations in a complaint 
when ruling on the adequacy of the pleading, but this assumption of truth 
would not be applicable “to legal conclusions.”17  The Court reiterated, 
“[t]hreadbare recitals of the elements of a cause of action, supported by mere 
conclusory statements, do not suffice” to state a claim.18  Despite the language 
of Rule 8 of the Federal Rules of Civil Procedure that a complaint contain only 
“a short and plain statement of the claim,” the Court observed that it “marks a 
notable and generous departure from the hyper-technical, code-pleading regime 
of a prior era, but it does not unlock the doors of discovery for a plaintiff armed 

                                                           
 13.  See Ashcroft v. Iqbal, 129 S. Ct. 1937, 1942-44 (2009). 
 14.  Id. at 1944 (quoting Iqbal’s complaint). 
 15.  Id.  
 16.  Id.  
 17.  Ashcroft v. Iqbal, 129 S. Ct. 1937, 1949 (2009) (citing Bell Atl. Corp v. Twombly, 550 U.S. 544, 555 
(2007)). 
 18.  Id. 
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with nothing more than conclusions.”19 
In discussing Twombly’s standard that the allegations in a complaint must 

state a plausible claim for relief, the Court noted: “where the well-pleaded facts 
do not permit the court to infer more than the mere possibility of misconduct, 
the complaint has alleged—but it has not ‘show[n]’—‘that the pleader is 
entitled to relief.’”20  In substance, the complaint must set forth sufficient facts 
that, assuming their truth, will demonstrate that the plaintiff has a plausible 
legal claim. 

The Court outlined a two-pronged approach for trial courts to follow in 
measuring the adequacy of a complaint in the face of a motion to dismiss.21  
First, the court can begin by identifying pleadings that, because they are no 
more than conclusions, are not entitled to the assumption of truth.22  After 
isolating the “well-pleaded factual allegations” in the complaint and assuming 
“their veracity,” the court should “then determine whether they plausibly give 
rise to an entitlement to relief.”23 

Furthermore, this plausibility standard set out in Twombly and clarified in 
Iqbal, applies to all civil cases filed in the federal district courts.  Even though 
Twombly involved an antitrust case, the Court’s decision was necessarily based 
on its construction of Rule 8 of the Federal Rules of Civil Procedure, which is 
of universal applicability to all civil pleadings filed in the federal courts.24  
Based on the majority’s analysis of the Iqbal complaint, the Court ruled that 
Iqbal had “fail[ed] to plead sufficient facts to state a claim for purposeful and 
unlawful discrimination against [Ashcroft and Mueller].”25 

Justice Souter, who had authored the Twombly majority opinion, wrote the 
dissent in Iqbal.  He was joined by Justices Stevens and Ginsburg, who had 
dissented in Twombly and by Justice Breyer, who had been in the majority in 
Twombly and who also filed a separate dissent.  Essentially, Justice Souter 
argued that the allegations in Iqbal’s complaint were not conclusory and the 
Twombly standard was met.  We will discuss below whether Justice Souter’s 
analysis of the allegations set out in the Iqbal complaint demonstrates the 
inherent difficulty in distinguishing conclusory allegations from allegations of 
fact and given that difficulty, whether it is reasonable to expect future courts to 
achieve uniform conclusions. 

To provide some background to the Court’s rulings in Twombly and Iqbal, 
we first will outline pleading practice as it existed prior to the adoption of the 
Federal Rules of Civil Procedure.  We will then examine the drafters’ 

                                                           
 19.  Id. at 1950.  
 20.  Id. (quoting FED. R. CIV. P. 8(a)(2)). 
 21.  Iqbal, 129 S. Ct. at 1949-50.  
 22.  Id. 
 23.  Ashcroft v. Iqbal, 129 S. Ct. 1937, 1950 (2009). 
 24.  Id. at 1953. 
 25.  Id. at 1954. 
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understanding of notice pleading under those Rules and the application of the 
Rules in the federal courts up to Twombly and Iqbal.  We will then provide a 
detailed analysis of the majority and dissenting opinions in Twombly and Iqbal 
and a critical discussion of the possible impact of those decisions on federal 
pleading practice. 

II.  THE HISTORICAL DEVELOPMENT OF PLEADING 

A.  Pleading Under the Common Law 

By the thirteenth century, a plaintiff in England could bring his complaint to 
the King’s Chancellor and purchase a writ that authorized a court to hear his 
dispute and secure the defendant’s presence before the court.  Later, common 
grievances were formalized into specific writs such as trespass, case, covenant, 
and replevin.  Each writ developed its own procedural, factual, and evidentiary 
requirements and provided specific and unique remedies.  The writ system was 
supplemented by a pleading process directed toward isolating the single issue 
in dispute. 

Under that process, a valid declaration was effectively a valid syllogism.  
The major premise would be based on a specific principle of law and the minor 
would attempt to set out “facts” upon which the specific legal principle would 
operate.  If the facts were disputed, they would have to be proved.  By fitting 
the facts to the proper form of action, as required by the specific writ chosen, a 
plaintiff could commence the remedial process for affecting his substantive 
right. 

Thus, if a plaintiff were to choose the writ of trespass, the declaration would 
set out facts to show that the defendant had injured the plaintiff by applying 
force directly at the person of the plaintiff.  Should the plaintiff have chosen the 
writ of case, the facts alleged would have to show that the defendant had a legal 
duty toward the plaintiff and that the defendant had breached that duty and 
caused the plaintiff’s injury. 

The defendant had three alternative responses to the allegations in the 
declaration and to the applicable legal principles that the plaintiff was relying 
on: first, the defendant could deny the applicability of the legal principle 
contained in the major premise by way of a demurrer, thus, raising an issue of 
law to be resolved by the court; second, he could deny the facts alleged in the 
minor premise and, thus, raise a factual issue to be resolved at trial; or third, the 
defendant could admit the facts alleged but set up new facts in defense.  This 
third alternative was known as a confession and avoidance and raised neither a 
legal nor factual issue; at common law, it required further pleading until a 
single issue was reached. 

Over the following centuries, efforts to fit a variety of fact patterns into an 
appropriate writ caused pleadings to become verbose and vague.  The 
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procedural distinction between the various forms of action often caused 
injustice and delay because the choice of the wrong form of action was fatal to 
a plaintiff’s claim.  Thus, while the plaintiff prevailed in the famous case of 
Scott v. Shepherd,26 it was over the vigorous dissent of Judge Blackstone.  The 
well-known facts were simple: One Shepherd threw a lighted squib filled with 
gunpowder into a market house.  One Willis hurled the object across the market 
to avoid injury to himself; at that point, one Ryal hurled it further, again to 
avoid injury to himself, and in so doing struck the plaintiff, Scott, in the face.  
In the resulting explosion, the plaintiff lost an eye. 

An action of trespass and assault was brought on Scott’s behalf against 
Shepherd.  Judge Nares held that the injury was “the natural and probable 
consequences of the act done.”27  Judge Gould was of the same opinion that the 
action for trespass was maintainable. Chief Justice DeGrey, concurred, because 
he did not “consider Willis and Ryal as free agents . . . but acting under a 
compulsive necessity for their own safety and self preservation.”28  But, Judge 
Blackstone, in dissent, relying on the earlier decision of Reynolds v. Clarke,29 
held that “where the injury is immediate, an action of trespass will lie; where it 
is only consequential, it must be an action on the case.”30 

For Blackstone, the plaintiff had brought his action under the wrong writ and 
his action should have been dismissed.  In upholding the writ, the majority had 
ignored the earlier distinction by Judge Fortescue, in Reynolds v. Clarke where 
he stated: 

 
[I]f a man throws a log into the highway, and in that act hits me; I may 
maintain trespass, because it is an immediate wrong; but if as it lies there I 
tumble over it, and receive an injury, I must bring an action upon the case; 
because it is only prejudicial in consequence, for which originally I could have 
no action at all.31 

 
There was, of course, a happy ending for the plaintiff in Shepherd and an 

opportunity for him to recover damages for his lost eye.  But consider the 
decision originally facing his counsel when he was deciding on the appropriate 
writ.  Had counsel chosen to follow the examples that Fortescue had set out in 
Clarke, counsel would have selected a writ in case, only to find out that a 
majority of three judges would rule that his action should have been brought in 
trespass.  In that event, Scott’s action would have been dismissed and Scott 
would have recovered nothing for his lost eye.  The common law judges, 

                                                           
 26.  96 Eng. Rep. 525 (K.B. 1773). 
 27.  Id. at 526. 
 28.  Id. at 529. 
 29.  93 Eng. Rep. 747 (K.B. 1724). 
 30.  Scott v. Shepard, 96 Eng. Rep. 525, 526 (K.B. 1773). 
 31.  93 Eng. Rep. at 748. 
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including Blackstone, were more concerned that the correct writ was chosen 
than whether a plaintiff could recover damages for an injury.  The writ system, 
as it evolved, became excessively technical and could be heartless and unjust.  
Emphasis was on procedure and not on the merits of the claim. 

There were, at least, three additional problems in obtaining relief at common 
law.  First, by the sixteenth century, a petitioner could obtain relief from the 
chancellor by bringing a bill in equity that claimed he was unable to obtain an 
adequate remedy at law.  The chancellor would take jurisdiction over the 
person of the defendant and was able to provide a remedy by entering an 
injunction against the defendant, personally ordering him to perform an act or 
refrain from acting.  The Court of Equity was thus not confined by the rigidity 
of the separate common law courts that were limited to providing monetary 
damages.  Thus, legal and equitable remedies were provided in separate courts 
and a plaintiff could not join legal and equitable claims in a single action.32  
Second, there was a restriction on the joinder of claims and parties.  As outlined 
above, early common law actions had to terminate in a single issue between a 
single plaintiff and a single defendant.  Finally, the judgment at common law 
had to conform to the pleadings regardless of the substantive rights established 
by the evidence introduced at trial. 

B.  The Field Code and its Progeny 

Substantial reforms occurred in both England and the United States during 
the nineteenth century.  David Dudley Field, after whom the 1848 Field Code 
was named, led the way in the United States.  Under the Field Code, the 
distinction between actions at law and suits in equity was abolished along with 
“the forms of all such actions and suits.”33  As to the complaint, the Field Code 
required “a statement of the facts constituting the cause of action, in ordinary 
and concise language, without repetition.”34  By the end of the nineteenth 
century, the Field Code had been adopted in twenty-seven states.35 

                                                           
 32.  It is beyond the scope of this article to delve into the Coke and Ellesmere dispute and the seventeenth 
century judgment of James I.  Suffice to say the development of these separate systems in England had an 
impact on the development of American law and procedure.  Specifically, in drafting the Federal Rules of Civil 
Procedure, Professors Charles Clark and Edson Sunderlund were much influenced by equity procedure. 
 33.  1848 N.Y. LAWS 510.  Section 62 declared: 
 

The distinction between actions at law and suits in equity, and the forms of all such actions and suits 
heretofore existing, are abolished; and, there shall be in this state, hereafter, but one form of action, 
for the enforcement or protection of private rights and the redress or prevention of private wrongs, 
which shall be denominated a civil action. 

 
Id. 
 34.  1848 N.Y. LAWS 521.  In addition to the changes in pleading practice, the Code also provided limited 
discovery.  See id. at 558-59. 
 35.  As Professor Lawrence Friedman pointed out in his A History of American Law, the Field Code was 
not as popular in the east as in the west. LAWRENCE M. FRIEDMAN, A HISTORY OF AMERICAN LAW 343 (1973).  
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According to Field, the objective of fact pleading was to inform the parties 
what to expect at trial.  As a successful trial lawyer, Field recognized the 
futility of trying to reduce an action to a single issue.  In his words: “The 
attempt to reduce questions to all their elements before trial, must commonly 
fail.”36 

Regretfully, Field’s hopes that so-called fact pleading would solve the 
problems of the excessive technicality of common law pleadings proved 
illusory.  Over the years, both the New York legislature and other state 
legislatures that had adopted the Field Code added numerous amendments that 
added unfortunate complexity to the procedure.  Conflicting judicial 
constructions added to the confusion.37  Among the Field Code’s many 
problems, judges trained in common law pleadings developed a “theory of the 
pleadings” approach to cases brought under the Field Code.  In some Field 
Code states, such as Wisconsin, the pleader was committed to his original 
theory as set out in the pleadings.  It mattered little if the facts alleged 
supported a different legal theory.  Thus, in the oft-cited case of Supervisors of 
Kewaunee County v. Decker,38 the court stated: 

 
And this we take to be the true rule, that the court must in the first instance 
decide with certainty what the specific cause of action counted and relied upon 
is, and, having decided that, it must next determine whether the complaint 
contains a sufficient statement of such cause, and if it does not, the demurrer 
must be sustained.39 

 
The question posed by this doctrine is not whether the plaintiff must have a 

theory.  He would always be well advised not to institute an action if his 
analysis discloses none.  The real and recurring problem arises when he wants 
to shift his position and embrace a new theory. 

Of course, there were decisions, such as the Connecticut decision in Knapp 
v. Walker,40 where the plaintiff pleaded fraud and proved a breach of contract.  
The Connecticut court allowed recovery where the Wisconsin court in Decker 
would not.  Indeed, the Decker court’s decision sustaining a demurrer would 

                                                                                                                                       
Missouri adopted the Field Code in 1849.  Id.  California in 1851.  Id.  Prior to the Civil War, Iowa, Minnesota, 
Indiana, Ohio, Washington Territory, Nebraska, Wisconsin and Kansas adopted the Field Code; Nevada in 
1861 to be followed later by the Dakotas, Idaho, Arizona, Montana, North Carolina, Wyoming, South Carolina, 
Utah, Colorado, Oklahoma and New Mexico.  Id. 
 36.  SPEECHES, ARGUMENTS, AND MISCELLANEOUS PAPERS OF DAVID DUDLEY FIELD 245 (A.P. Sprague 
ed., 1884). 
 37.  Indeed, one commentator attributed the failure of the Field Code to “judicial sabotage.”  Richard L. 
Marcus, The Revival of Fact Pleading Under the Federal Rules of Civil Procedure, 86 COLUM. L. REV. 433, 
438 (1986). 
 38.  30 Wis. 624 (1872). 
 39.  Id. at 632-33. 
 40.  47 A. 655 (Conn. 1900). 
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not even have allowed an amendment to the pleading before trial.  In effect, in 
many jurisdictions, the fact pleading of the codes did not necessarily prevent 
ingenious counsel from raising technical issues over pleading points and many 
judges educated and trained in the niceties of common law pleadings were 
often a receptive audience. 

Some ten years after New York adopted the Field Code, Justice Grier, 
writing for the Supreme Court, stated in McFaul v. Ramsey, that “[t]he 
distinction between the different forms of actions for different wrongs, 
requiring different remedies, lies in the nature of things; it is absolutely 
inseparable from the correct administration of justice in common-law courts.”41  

While it was Field’s intention that the factual disputes raised in the pleadings 
should be resolved at trial, many judges resolved the dispute on the pleadings.  
For many judges, the pivotal moment in litigation was the ruling on the 
demurrer.  If the original pleading failed to pass legal muster, the action failed. 

In fairness to this technical approach, Field had oversimplified the litigation 
process by focusing on the roles of fact pleading and trial as the two essential 
parts of the system.  For Field, the pleadings by themselves became the sole 
significant pretrial procedure.  Thus, under Field’s approach, if a plaintiff 
successfully set out a plain and concise statement of the facts that constituted a 
legally cognizable cause of action, he had a right to prove it at trial. 

It may seem obvious that if a plaintiff has a legitimate claim, a fair 
procedure should allow him to recover, but a defendant should also have the 
opportunity to present his side of the dispute and raise all his factual and legal 
defenses.  At a minimum, the defendant should have notice of the plaintiff’s 
claim and both parties should have access to the information necessary to 
establish the facts that are appropriately allocated to each party.  Finally, at 
some time during the procedure, both parties should have an understanding of 
the actual controversy between them and the substantive legal principles that 
control their theories of claim and defense. 

Under the Field Code, where these matters were not resolved at the pleading 
stage, they had to be resolved at trial.  There was, thus, the very real danger that 
a case would reach trial and turn into a costly misadventure.  Perhaps, after 
many days of trial, the plaintiff would not have proven a legally cognizable 
wrong under any theory of law, or would have proven a claim that the 
defendant could not have reasonably anticipated from the pleadings. 

There was a legitimate concern that if a trial were to take place before the 
factual and legal issues were satisfactorily resolved, it could result in costly 
confusion and probable futility.  Furthermore, any fair procedural system 
should allow a defendant the opportunity to test the plaintiff’s claim for its 
legal sufficiency at the earliest moment that the defendant had a legitimate 
basis for raising a determinative defense.  In fact, all procedural systems in the 

                                                           
 41.  61 U.S. 523 (1858) (emphasis added). 
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Anglo-American tradition have historically provided for such an attack on the 
plaintiff’s claim, be it by demurrer under the common law and the codes, or by 
a motion to dismiss under the federal rules. 

The filing of a demurrer or a motion to dismiss causes a delay in the flow of 
litigation.  In most cases, such delay is in the interest of the defendant.  Yet, it 
is easy to understand why a defendant, who has been brought into court against 
his will and by a claim he intends to dispute, would want to dispose of the 
claim against him at the earliest possible time.  It is also understandable why a 
judge, as the representative of the independent tribunal called upon to resolve 
not only this dispute but hundreds of others, would find it tempting to resolve 
any claim at the earliest moment and with the least amount of court and judicial 
resources expended.  Thus, it is neither surprising nor inappropriate that 
defendants in an adversarial system would routinely file demurrers and motions 
to dismiss. 

The essential limitation of the Field Code and its progeny resulted from 
reducing the procedural process to pleadings and trial.  The dispute between the 
parties had to be resolved one place or the other.  If the final decision was made 
at the pleading stage, there was always the danger that the matter would have 
been resolved on the kind of technicalities endemic to common law pleading.  
On the other hand, if a case passed the pleading stage and went to trial, there 
was always the possibility that the trial would be a mishmash of evidence that 
would satisfy no legal claim or would establish a claim on evidence and legal 
theories that the defendant could never have reasonably anticipated. 

C.  The Federal Rules 

The complex historical development of federal procedural practice including 
the Rules of Decision Act, Process and Conformity Acts, the 1934 Enabling 
Act and the impact of Dean Roscoe Pound’s address on The Causes of Popular 
Dissatisfaction with the Administration of Justice42 is beyond the scope of this 
article.43  Suffice to say, prior to 1938, an attorney who practiced in both state 
and federal courts had to learn the state procedures that in some jurisdictions, 
such as Delaware and Massachusetts, had separate systems for law and equity. 
In addition, he had to learn federal procedure that in certain situations followed 
the local state procedure. Finally, he had to have a working knowledge of 
federal equity procedure, and if he was in a multistate practice, he was faced 
with a federal procedure that varied substantially from state to state. 

In 1935, pursuant to the 1934 Enabling Act, the Supreme Court appointed a 
                                                           
 42.  Roscoe Pound, The Causes of Popular Dissatisfaction with the Administration of Justice, Address at 
the Twenty-Ninth Annual American Bar Association Meeting (August 29, 1906), in 29 A.B.A. REP. 395 
(1906). 
 43.  See generally Stephen B. Burbank, The Rules Enabling Act of 1934, 130 U. PA. L. REV. 1015 (1982); 
Stephen N. Subrin, How Equity Conquered Common Law:  The Federal Rules of Civil Procedure in Historical 
Perspective, 135 U. PA. L. REV. 909 (1987). 
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committee to draft a unified system of rules for equity and law.  Professors 
Charles Clark and Edson Sunderland were among the distinguished members of 
the committee.  As Professor Clark explained, the function of the pleadings 
under the new rules was to “distinguish the case from all others so that you can 
properly send it through the processes of the court” and “then secondly to serve 
as a binding force of the judgment, that is, for the application of the principle of 
res adjudicata.”44 

As designed by Clark and Sunderland, the Federal Rules added two 
significant steps to the two-step Field Code.  Step one was to notify the 
opposing party in “a short and plain statement” of his claim.  Step two was to 
allow both parties to discover the specifics of their claims and defenses through 
one or more methods of discovery.  After a reasonable period of discovery, step 
three allowed a party to bring a motion for summary judgment to dispose of the 
matter if, on the undisputed facts, judgment should enter for one of the parties 
and finally, step four provided for trial.45  In addition, under Rule 16, the trial 
judge was given the discretion to supervise the pre-trial steps leading up to trial, 
including the simplification of issues and the supervision of discovery.  The 
procedures set out in Rule 12 also provided for a motion to dismiss the 
complaint on jurisdictional grounds, for improper venue and improper service 
of process, and on the grounds that the proponent had failed “to state a claim 
upon which relief can be granted.”46 

In the years immediately following the adoption of the Rules, courts often 
treated a Rule 12(b)(6) motion as if they were deciding a common law 
demurrer.  Indeed, in 1944, former Professor Clark, now a judge on the Second 
Circuit, had an opportunity to review a district court’s dismissal of a complaint 
on the grounds that the complaint failed “to state sufficient facts” to constitute a 
cause of action.47  In reversing the district court, Judge Clark stated: “however 
inartistically they may be stated, the plaintiff has disclosed his claims.”48 

                                                           
 44.  Charles E. Clark, Remarks at the Proceedings of the Institute on the Federal Rules of Civil Procedure 
held at Washington, D.C. (Oct. 6. 1938), in PROCEEDINGS OF THE INSTITUTE AT WASHINGTON, D.C. AND OF 

THE SYMPOSIUM AT NEW YORK CITY 41 (1839).   
 45.  Professor Clark’s hopes and expectations that the motion for summary judgment would become an 
effective instrument for disposing of cases without a trial, where there were truly no material facts in dispute, 
were largely frustrated in the early decades after the promulgation of the Rules.  See Arnstein v. Porter, 154 
F.2d 464, 475 (2d Cir. 1946) (reversing lower court’s grant of summary judgment against plaintiff’s case based 
on “fantastic” allegations).  The majority opinion was written by Judge Frank who was joined by Judge 
Learned Hand with Judge Clark dissenting.  See infra note 37  (discussing frustration of summary judgment 
motions in more detail). 
 46.  FED. R. CIV. P. 12(b). 
 47.  Dioguardi v. Durning, 139 F.2d 774, 774 (2d Cir. 1944). 
 48.  Id. at 775. 
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III.  NOTICE PLEADING FROM THE ADOPTION OF THE FEDERAL RULES TO 
TWOMBLY 

A.  From 1938 to 1957 

The drafters of the Federal Rules recognized the difficulty that code 
jurisdictions experienced in the pleading of ultimate facts.  In the century after 
the adoption of the Field Code, there was a large volume of decisions from 
many jurisdictions where the courts labored to determine whether a plaintiff 
had adequately provided a “plain and concise statement of the facts constituting 
a cause of action.”  The authors of a well-known case book on civil procedure 
stated that “[m]ost of the common pleading problems have by now been dealt 
with by the courts of the Code states (although frequently with varying results 
from state to state and inconsistencies within a single state).”49  It was in this 
historical context that the authors of the Rules drafted Rule 8(a)(2) so as to 
avoid using terms such as “facts” or “cause of action.”50 

For many judges, who had grown up and trained in the niceties of code or 
common law pleading, the liberal provisions of the new rules were anathema.  
From the beginning, many judges were concerned that the Rules were not 
effective in managing complex and protracted litigation.  As Judge Archie 
Dawson of the Southern District of New York put it, liberal pleadings had too 
often become “a springboard . . . into an almost bottomless sea” of discovery.51  
During this same period, at a Judicial Conference of the Ninth Circuit, a 
resolution was submitted on September 11, 1952, that Rule 8(a)(2) should be 
amended to read, “a short and plain statement of the claim showing that the 
pleader is entitled to relief, which statement shall contain the facts constituting 
a cause of action.”52 

In the meanwhile, certain judges in the Southern District of New York, 
including the above-mentioned Judge Dawson, continued to argue that the 
Rules were inadequate to handle antitrust litigation.  At a 1959 seminar on 
protracted cases, Judge Dawson delivered a paper entitled The Place of the 
Pleadings In a Proper Definition of the Issues In the ‘Big Case’.53  The paper 
was in response to an earlier paper prepared by now Chief Judge Clark of the 
Second Circuit in which Judge Clark pointed out “that in federal pleadings, no 
special exceptions have been created for the ‘big case’ or any other particular 
                                                           
 49.  Richard H. Field, Benjamin Kaplan, & Kevin M. Clermont, MATERIALS FOR A BASIC COURSE IN 

CIVIL PROCEDURE 441 (5th ed. 1984). 
 50.  See 5 CHARLES A. WRIGHT & ARTHUR R. MILLER, FEDERAL PRACTICE AND PROCEDURE § 1216, at 
207 (3d. ed. 2004). 
 51.  New Dyckman Theatre Corp. v. Radio-Keith-Orpheum Corp., 16 F.R.D. 203, 206 (S.D.N.Y. 1954) 
(criticizing complaint as needlessly detailing three decades of alleged transgressions). 
 52.  Claim or Cause of Action:  A Discussion on the Need for Amendment of Rule 8(a)(2) of the Federal 
Rules of Civil Procedure, 13 F.R.D. 253, 253 (1953). 
 53.  Honorable Archie O. Dawson, The Place of the Pleadings In a Proper Definition of the Issues In the 
“Big Case”, 23 F.R.D. 319, 430 (1958). 
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type of action.”54  In response to Judge Clark’s point, Judge Dawson argued 
that “most trial judges have come to the realization that the notice theory of 
pleading does not result in a delineation of issues sufficient to enable the trial 
judges to pass on the questions which arise with reference to discovery 
particularly in the big case.”55 

In his response to Judge Dawson,56 Judge Clark noted that Judge Dawson 
was a minority in his own court and that “recent decisions from the Seventh 
and Tenth Circuits reiterate the general trend” in favor of notice pleading.57  
Judge Clark then referenced the Second Circuit’s decision in Nagler v. Admiral 
Corp.,58 which he had authored, wherein the court had stated that “it is quite 
clear that the federal rules contain no special exceptions for antitrust cases.”59  
As an example of the general nature of the pleading requirements, Judge Clark 
noted that the complaint in Nagler lacked “a direct allegation that the 
defendants conspired together”, yet nonetheless held that “the trier of facts may 
draw an inference of agreement . . . from the ‘conscious parallelism’ of the 
defendants’ acts of price cutting.”60 

Judge Clark finally pointed out that, in the remand of Nagler, the trial court 
was left with “substantial control of the procedure . . . except forthright 
dismissal.”61  He concluded “that resort to the various discovery processes is 
legitimate and useful; but guillotining an action or worrying it to death through 
motions to dismiss is not.”62 

Six weeks after Judge Clark and his panel decided Nagler, the Supreme 
Court in Conley v. Gibson63 reversed a district court’s dismissal of an action 
brought by black railway employees against their union.  In upholding the 
validity of the plaintiffs’ complaint, the Court, through Justice Black, issued its 
famous “no set of facts” language.64  To the respondent’s argument that “the 
complaint failed to set forth specific facts to support its general allegations of 
discrimination,” the Court responded that: 

 
[T]he Federal Rules of Civil Procedure do not require a claimant to set out in 
detail the facts upon which he bases his claim.  To the contrary, all the Rules 

                                                           
 54.  Honorable Charles E. Clark, Special Pleading in the “Big Case”, 21 F.R.D. 45 (1958) (emphasis 
added). 
 55.  Dawson, supra note 53, at 432. 
 56.  Honorable Charles E. Clark, Comment On Judge Dawson’s Paper on the Place of Pleading in a 
Proper Definition of the Issues in the “Big Case”, 23 F.R.D. 319, 435 (1959).   
 57.  Id. at 436. 
 58.  248 F.2d 319 (2d Cir. 1957). 
 59.  Id. at 322-23. 
 60.  Id. at 325 (quoting Theatre Enterprises v. Paramount Films Distributing Corp. 346 U.S. 537, 541 
(1954)).  This was, of course precisely the allegation that the majority in Twombly ruled was inadequate. 
 61.  Clark, supra note 56, at 437.  
 62.  Id. at 439. 
 63.  355 U.S. 41 (1957). 
 64.  Id. at 45-46. 
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require is a “short and plain statement of the claim” that will give the defendant 
fair notice of what the plaintiff’s claim is and the grounds upon which it rests.65 

 

B.  Post Conley 

The resistance to the rationale of the Conley decision continued among the 
Southern District of New York judges, as illustrated in the Clark-Dawson 
debates in the late fifties.  To some trial judges, Rule 8(a)(2) just did not work 
in the so-called “big case.”  In fairness to Judge Dawson and his supporters, the 
Court in Conley was faced only with a pleading issue.  There was no question 
on that record of potential discovery abuse.  On the other hand, the issue of the 
control of discovery in antitrust litigation under liberal pleadings was the 
central point of the Clark-Dawson debates. 

For Judge Clark, the “resort to the various discovery processes” was 
appropriate and provided for in the Rules and a concern about discovery was 
not a basis for “guillotining an action.”66  Dawson believed that appellate 
judges simply did not appreciate “the necessity for an early delineation of the 
issues” in order to control the “expense and harassment to the adversary” that 
many plaintiffs utilize “to force a settlement.”67  This underlying concern about 
the plaintiff’s abuse of discovery, wherein he is not required to delineate his 
claim, continued in complex cases such as antitrust, securities, and civil rights 
litigation for the next fifty years until the Supreme Court unequivocally 
addressed the issue in Twombly. 

C.  Antitrust Decisions Post Conley 

The majority in Twombly made specific reference to four Court of Appeals 
opinions where the judges “balked at taking the literal terms of the Conley 
passage as a pleading standard.”68  The court first addressed a 1984 Sherman 
Act case on which the Seventh Circuit had ruled.69  The plaintiff in Car 
Carriers, Inc. v. Ford Motor Co. alleged that Ford Motor Company had 
conspired with Nu-Car Carriers to terminate the plaintiff’s car transport 
services for Ford in favor of Nu-Car.  The district court dismissed the 
complaint for failure to state a claim and refused to allow plaintiff leave to 
amend. 

The appellate court, in affirming the district court, first addressed the “no set 
of facts” standard from Conley and concluded that “Conley has never been 

                                                           
 65.  Id. at 47. 
 66.  Clark, supra note 56, at 439. 
 67.  Dawson, supra note 53, at 432. 
 68.  Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 562 (2007). 
 69.  Car Carriers, Inc. v. Ford Motor Co., 745 F.2d 1101 (7th Cir. 1984). 



SULLIVAN_LEAD_WDF (PAGE PROOF) (DO NOT DELETE) 1/7/2010  12:07 PM 

18 SUFFOLK UNIVERSITY LAW REVIEW [Vol. XLIII:1 

interpreted literally.”70  The court went on to hold that a plaintiff in a Sherman 
Act complaint must plead “a contract, combination, or conspiracy in restraint of 
trade within the meaning of [the Act].”71  The court continued, however, stating 
that the plaintiff “may not evade these requirements by merely alleging a bare 
legal conclusion.”72 

The court then expressed its reasoning for this requirement: 
 
When the requisite elements are lacking, the costs of modern federal antitrust 
litigation and the increasing caseload of the federal courts counsel against 
sending the parties into discovery when there is no reasonable likelihood that 
the plaintiff can construct a claim from the events related in the complaint.73 

 
If, in 1984, Judge Dawson were still involved in his debate with Judge 

Clark, he could point out that some fifteen years after their first skirmish, the 
Seventh Circuit, cited by Judge Clark as in support of his position, had now 
adopted the position originally held by the Southern District Court judges in the 
fifties.  Judge Dawson’s desire for a “delineation of the issues” was now 
required in the Seventh Circuit if one were to advance to discovery with its 
concomitant “costs” and its burden on the judiciary.  Indeed, in the view of the 
Seventh Circuit, “[a] contrary view would be tantamount to providing antitrust 
litigation with an exemption from Rule 12(b)(6).”74 

How exactly does this last point correspond to Judge Clark’s position that in 
federal pleadings there are “no special exceptions” for the “big case”?  It seems 
to turn Judge Clark’s notion of Rule 8(a)(2) on its head and simply ignores his 
famous remark: “I fear that every age must learn its lesson that special pleading 
cannot be made to do the service of trial and that live issues between active 
litigants are not to be disposed of or evaded on the paper pleadings, i.e. the 
formalistic claims of the parties.”75 

The Seventh Circuit’s statement of the requirement of Rule 12(b)(6) is, in 
fact, an implied adoption of the amendment to Rule 8(a)(2) submitted at the 
Ninth Circuit Judicial Conference in 1952.  If a concern about costs is the real 
basis for dismissal, the only way to “guillotine” the action is to act as if Judge 
Clark had only meant to restate Field’s pleading requirements and to ignore his 
multiple expositions on the role of modern pleading. 

The Seventh Circuit in Car Carriers, unlike the Supreme Court in Twombly, 
did not base its decision “on a finding that the allegations of concerted action 

                                                           
 70.  Id. at 1106. 
 71.  Id.  
 72.  Id. (emphasis added) 
 73.  Car Carriers, 745 F.2d at 1106 (emphasis added). 
 74.  Id. 
 75.  Clark, supra note 54, at 46. 
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were deficient.”76  Rather, the court in Car Carriers ruled that the plaintiff did 
not plead a valid Sherman claim under either a per se or rule of reason theory 
because the plaintiff’s allegations did not establish that the defendants’ actions 
affected “competition.”  While the court claimed that the complaint was 
deficient because it relied on “legal conclusions” like “sham” and “knowingly 
predatory”, under the facts pleaded, the plaintiff probably failed even under the 
Conley “conceivability” standard. 

The opinion renders that “[t]he complaint simply states that Ford elected to 
replace its exclusive haulaway transporter for the Chicago area with another 
carrier on the grounds that the original carrier continually sought higher prices 
that Ford was unwilling to pay.”77 

The court accepted the allegation that “[Ford] entered into an ‘agreement’ 
with Nu-Car that resulted in the elimination of Car Carriers,” but observed that 
“the same could be said of any similar exclusive arrangement when the original 
supplier of services is replaced by another.”78  The basic problem with Car 
Carriers’ claim is that under any reasonable inference from the facts actually set 
out in the complaint, it was not possible, as a matter of antitrust law, to find the 
necessary injury to competition required by the Supreme Court in Brunswick 
Corp. v. Pueblo Bowl-O-Mat, Inc.79 

In short, an injury to Nu-Car was an injury to a competitor, but it was not a 
violation of the antitrust laws because it was not an injury to competition.  In 
this case, an injury to competition is inconceivable because, even assuming that 
Ford could “dictate and control” the charges of its suppliers, why would it 
conspire to allow Nu-Car “to charge noncompetitive prices?”80  Thus, even if 
there was some sort of tort injury to Car Carriers, as a competitor, that would 
not be an antitrust injury and the district court would not have had jurisdiction. 

Nonetheless, the court still found it necessary to address the lack of 
allegations that, “having terminated Car Carriers in favor of Nu-Car, Ford was 
compelled or would be compelled to pay prices that were not the result of the 
competitive process.”81  In so doing, the court based its decision on the 
plaintiff’s failure to set out sufficient facts to establish a cause of action under 
the Sherman Act rather than the plaintiff’s failure to even meet Conley’s 
“conceivability” test.  As the court itself concluded, “the injury that Car 
Carriers has alleged appears to be the result of procompetitive conduct.”82  
That, however, is exactly why the Conley “no set of facts” test would also have 
supported the dismissal.  The court’s return to a code analysis was simply 

                                                           
 76.  Car Carriers, Inc. v. Ford Motor Co.,745 F.2d 1101, 1107 n.4 (7th Cir. 1984). 
 77.  Id. at 1109. 
 78.  Id. 
 79.  429 U.S. 477, 489 (1977). 
 80.  Car Carriers, 745 F.2d at 1110. 
 81.  Id. at 1110. 
 82.  Id. 
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unnecessary.  Had the court utilized the Conley standard, it would probably 
have reached the same conclusion, at least on the record before it. 

In Car Carriers, the court accepted the allegation of “agreement” to the 
conspiracy between Ford and Nu-Car, but many courts insisted on more 
detailed factual allegations to support a claim of conspiracy.  A leading 
example of this trend was Heart Disease Research Foundation v. General 
Motors Corp.,83 a case decided in Judge Clark’s own Second Circuit.  The case 
involved a class action on behalf of 125 million Americans who resided “in the 
metropolitan areas of the United States.”84  The claim under count one alleged 
that the big four automakers (including American Motors) had conspired 
together, in violation of the Sherman Act, to restrain the development of 
automobile air pollution mechanisms and were thereby polluting the entire 
North American atmosphere.  The ad damnum was a bet the company trebled 
from $125 trillion to $375 trillion.  The Second Circuit affirmed the district 
court’s dismissal of count one on the grounds that there were no facts alleged to 
support an antitrust conspiracy.85 

D.  Securities Claims 

When professors Clark and Sunderlund were drafting the Federal Rules of 
Civil Procedure, securities fraud cases were unknown.  It was not until 1946, in 
the Eastern District of Pennsylvania, that a judge recognized a private cause of 
action under Rule 10(b)(5).86  As such actions were essentially fraud claims, 
Rule 9(b) controlled.  From a textual perspective, the Rule specifically required 
that the party alleging fraud “must state with particularity the circumstances 
constituting fraud.”87  With respect to “knowledge and other conditions of a 
person’s mind,” [i.e. scienter], it was permissible to allege such conditions 
‘generally.’88 

Prior to the Private Securities Litigation Reform Act of 1995 (PSLRA),89 
there was a developing concern that, if private securities fraud actions were 
“not adequately contained,” they could “be employed abusively to impose 
substantial costs on companies and individuals whose conduct conforms to the 
law.”90  The concern was especially great in class action security cases where 
the ad damnum was often so large that a defendant company simply could not 
take a chance on losing because the resulting damage award would destroy the 
company.  Consequently, the concern was that even an innocent company 

                                                           
 83.  463 F.2d 98 (2d Cir. 1972). 
 84.  Id. at 99. 
 85.  Id. at 100.  Counts two and three were also dismissed on other grounds.  Id. 
 86.  Kardon v. National Gypsum Co., 69 F.Supp. 512, 513-15 (E.D. Pa. 1946). 
 87.  FED. R. CIV. P. 9(b). 
 88.  Id. 
 89.  Pub. L. No. 104-67, 109 Stat. 737 (1995). 
 90.  Tellabs, Inc. v. Makor Issues & Rights, Ltd., 551 U.S. 308, 313 (2007). 
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would be forced to settle a case that lacked any merit rather than involve itself 
in the huge cost of discovery and risk the potential for a company-destroying 
verdict. 

What the Supreme Court in Tellabs referred to as “[e]xacting pleading 
requirements”91 were set out in the PSLRA.  The pleading “require[d] plaintiff 
to state with particularity both the facts constituting the alleged violation and 
the facts evidencing scienter, i.e. the defendant’s intention ‘to deceive, 
manipulate, or defraud.’”92  Effectively, the legislature had abandoned the 
limited pleading requirements of Clark’s Federal Rules and not only required a 
particularized statement of the facts “constituting the alleged violation,” but 
specifically and contrary to the generalized pleadings allowed under Rule 9 as 
to the “condition of a person’s mind,” demanded particularized “facts giving 
rise to a strong inference” of scienter.93 

The statute itself did not define a “strong inference” and the various circuit 
courts had arrived at different interpretations.  The Supreme Court attempted to 
resolve the issue in Tellabs, where the Court held that “[t]o qualify as 
‘strong’ . . . an inference of scienter must be more than merely plausible or 
reasonable—it must be cogent and at least as compelling as any opposing 
inference of nonfraudulent intent.”94 

In addition to providing this definition, the Court provided specific 
directions to the district courts: 

 
(1) . . . accept all factual allegations in the complaint as true . . . 

(2) . . . consider the complaint in its entirety [and determine] whether all of the 
facts alleged, taken collectively, give rise to a strong inference of scienter, not 
whether any individual allegation scrutinized in isolation meets the standard 
and, 

(3) . . . take into account plausible competing inferences.95 

 
Regardless of one’s opinion of the failure of Rule 9(b) to protect defendants 

in securities fraud actions from unnecessary exposure to discovery and liability 
on frivolous claims, the PSLRA provides a further example of the difficulties 
of solving litigation at the pleading stage.  The Court outlined its task in Tellabs 
as, “prescrib[ing] a workable construction of the ‘strong inference’ standard, a 

                                                           
 91.  Id.  Not only did the PSLRA impose “[e]xacting pleading requirements” but pursuant to 15 U.S.C. 
§ 78U-4(b)(3), discovery is to “be stayed during the pendency of any motion to dismiss.”  There is an exception 
allowed if the court were to find, upon the motion of a party, that “particularized discovery is necessary to 
preserve evidence or to prevent undue prejudice to that party.”  A similar stay is implied under the procedure 
outlined below in Twombly and Iqbal. 
 92.  Tellabs, 551 U.S. at 313 (quoting Ernst & Ernst v. Hochfelder, 425 U.S. 185, 194 (1976)). 
 93.  15 U.S.C. § 78U-4(b)(2) (emphasis added). 
 94.  Tellabs, 551 U.S. at 314. 
 95.  Tellabs, Inc. v. Makor Issues & Rights, Ltd., 551 U.S. 308, 322 (2007). 
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reading geared to the PSLRA’s twin goals: to curb frivolous, lawyer-driven 
litigation, while preserving investors’ ability to recover on meritorious 
claims.”96 

One difficulty in “preserving investors’ ability to recover on meritorious 
claims” is that the existence vel non of “scienter” is ordinarily a fact largely in 
the control of the defendant.  Thus, setting out detailed facts that would 
establish a “strong inference of scienter” may not always be possible, especially 
where a plaintiff cannot establish a meritorious case without some discovery.  
The legislative decision to require complex cases, such as securities claims, to 
be resolved on the pleadings can probably never solve the scienter issue to the 
satisfaction of the plaintiff.  On the other hand, allowing the plaintiff to reach 
discovery on generalized pleadings is often to the defendant’s disadvantage.  
The past experience of securities litigation gives abundant evidence of near 
frivolous actions resulting in all but mandatory settlements. 

Three Circuit Court opinions decided after Tellabs illustrate the difficulty 
that the plaintiff in a securities action has in satisfying the court on the element 
of scienter: Mizzaro v. Home Depot Inc.,97 Metzler Investment GMBH v. 
Corinthian Colleges, Inc.,98 and New Jersey Carpenters Pension & Annuity 
Funds v. Biogen Idec Inc.99  In each case, the federal district court dismissed 
the complaint for failure to adequately plead scienter, and in each case the 
Court of Appeals affirmed the dismissal.  The unanswered question in all three 
cases is whether any one or all had any merit, and the general question is 
whether any system where final resolutions are allowed on the pleadings can 
avoid dismissing at least some meritorious cases. 

E.  Summary Judgment Under the Federal Rules 

In 1929, professors Clark and Samenow published a seminal discussion of 
the potential uses of summary judgment, in which they argued that summary 
judgment would be useful in reducing court congestion.100  Subsequently, as 
one of the principle drafters of the Federal Rules, Clark was instrumental in 
including summary judgment procedure in the Federal Rules.  Clark and 
Samenow also believed that summary judgment had the further advantage of 
resolving disputes on the merits rather than on pleading technicalities.  
Unfortunately, to Clark’s continued frustration, the use of Rule 56 to resolve 
disputes on the merits initially achieved limited success. 

In the famous case of Arnstein v. Porter,101 Clark, who by this time had been 
appointed to the Second Circuit, found himself the dissenter on a panel 
                                                           
 96.  Id. 
 97.  544 F.3d 1230 (11th Cir. 2008). 
 98.  540 F.3d 1049 (9th Cir. 2008). 
 99.  537 F.3d 35 (1st Cir. 2008). 
 100.  Charles E. Clark & Charles U. Samenow, The Summary Judgment, 38 YALE L.J. 423 (1929).   
 101.  154 F.2d 464 (2d Cir. 1946). 
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composed of Judge Frank and Judge Learned Hand.  Judge Frank, writing for 
the majority, reversed a district court’s grant of summary judgment in a music 
copyright infringement action involving the music of Cole Porter.  The court 
concluded that “where there is the slightest doubt as to the facts,” a plaintiff 
should not be deprived of his action.102 

In his dissent, Judge Clark pointed out that “under older procedures, useless 
and unnecessary trials could be avoided . . . by the then existing demurrer.”103  
But the problem was that procedure “stressed pleading forms rather than the 
merits.”104  On the other hand, “summary judgment and pretrial procedure go 
directly to the merits.”105  Thus, he concluded, “it is just as much error . . . to 
deny or postpone judgment where the ultimate legal result is clearly 
indicated.”106 

Under the applied standard of “slightest doubt,” the case had to be submitted 
to a jury.107  As Judge Clark anticipated in his argument, the jury quickly found 
for Cole Porter largely because of the flimsy facts which would never support a 
verdict for the plaintiff.108  The irony that Judge Clark pointed to in his dissent 
came to fruition; dispositive rulings on the pleadings had often in the past been 
on pleading technicalities, while concerns about a restriction on jury findings 
avoided Rule 56 rulings on the merits, even where the plaintiff’s supporting 
affidavits were insufficient to make out a prima facie case.  The irony, of 
course, was that some courts were denying summary judgment in cases where 
the plaintiff would never be able to overcome a motion for directed verdict and, 
at the same time, were often dismissing complaints on highly technical 
grounds. 

In addition to the “slightest doubt” standard, some courts also required a 
defendant to demonstrate the absence of a genuine issue of material fact by 
disproving an essential element of the plaintiff’s case.  In 1970, the Supreme 
Court granted certiorari in a case involving a white schoolteacher who had been 
refused service at a restaurant because she was in the company of her black 
students.109  When the teacher left the restaurant, she was arrested for vagrancy.  
                                                           
 102.  Id. at 468 (emphasis added). 
 103.  Id. at 479 (Clark, J., dissenting).  
 104.  Id. at 479-80. 
 105.  Arnstein, 154 F.2d at 480. 
 106.  Id. at 480. 
 107.  Arnstein v. Porter, 154 F.2d 464, 470 (2d Cir. 1946).  Later cases carried forward the “slightest 
doubt” standard.  See, e.g., Morrisey v. Proctor & Gamble Co., 379 F.2d 675, 677 (1st Cir. 1967) (applying 
slightest doubt standard in copyright infringement case); Pierce v. Ford Motor Co., 190 F.2d 910, 915 (4th Cir. 
1951) (stating summary judgment proper where “perfectly clear that there are no issues in the case”); United 
Rubber v. Lee Nat’l Corp., 323 F. Supp. 1181, 1187 (S.D.N.Y. 1971). 
 108.  See Arnstein v. Porter, 158 F.2d 795 (2d Cir. 1946) (describing subsequent dismissal by jury on 
remand); Arnstein, 154 F.2d at 478-79 (describing summary judgment in meritless case as procedural mountain 
that temporarily sacrifices justice).  In United Rubber, the district court judge interpreted Second Circuit law to 
require a denial of summary judgment in favor of the plaintiff even though a jury verdict could not survive at 
trial.  323 F. Supp. at 1187. 
 109.  Adickes v. S.H. Kress & Co., 398 U.S. 144, 146-47 (1970). 
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She subsequently brought a civil rights action pursuant to 42 U.S.C. § 1983.110  
To establish her claim of state involvement, she alleged that the police and the 
owner of the restaurant conspired together to deprive her of her civil rights.111 

The defendant restaurant moved for summary judgment.112  The motion was 
allowed by the district court and affirmed by the Second Circuit.113  The 
defendant had filed affidavits and depositions denying the conspiracy.114  The 
plaintiff noted that the defendant did not dispute the presence of a police officer 
in the restaurant at the time of the incident and argued that was sufficient 
circumstantial evidence to allow the jury to infer a conspiracy.115  The Supreme 
Court reversed the lower courts on the grounds that the defendant had “failed to 
carry its burden of showing the absence of any genuine issue of fact.”116 

The combined effect of Arnstein and Adickes on the utilization of Rule 56 
was considerable until 1986 when the Supreme Court handed down a triad of 
summary judgment decisions: Matsushita Electric Industrial Co. v. Zenith 
Radio Corp.,117 Anderson v. Liberty Lobby, Inc.,118 and Celotex Corp. v. 
Catrett.119  These cases had a substantial impact on the future use of the 
summary judgment procedure in providing a final resolution of a dispute on the 
merits.  In substance, the Court ruled that, after adequate opportunity for 
discovery, a party moving for summary judgment must be able to demonstrate 
that its opponent had insufficient evidence of a fact that is essential to its case 
and of which its opponent would have the burden of proof at trial.  The moving 
party would subsequently be entitled to summary judgment as a matter of 
law.120 

In Anderson, Justice White pointed out that the procedure the Court was 
adopting in these three cases “mirrors the standard for a directed verdict under 
Federal Rules of Civil Procedure 50(a), which is that the trial judge must direct 
a verdict if, under the governing law, there can be but one reasonable 
conclusion as to the verdict.”121  The practical effect of these three decisions 
was to impose the burden of proof on the party to demonstrate that it had 
obtained sufficient evidence after a reasonable period of discovery to make out 
a prima facie case.  Effectively, the Court moved the moment of truth back 
from the trial to just after a period of reasonable discovery.  As a result of these 
opinions, the amount of motions for summary judgment increased, and 
                                                           
 110.  Id. at 146. 
 111.  Id. at 147. 
 112.  Id. at 148. 
 113.  Adickes, 398 U.S. at 148. 
 114.  Id. at 153-56. 
 115.  Adickes v. S.H. Kress & Co., 398 U.S. 144, 156-57 (1970). 
 116.  Id. at 153, 157. 
 117.  475 U.S. 574 (1986). 
 118.  477 U.S. 242 (1986). 
 119.  477 U.S. 317 (1986). 
 120.  See Celotex, 477 U.S. at 323-24; see also Anderson, 477 U.S. at 252; Matsushita, 475 at 587.   
 121.  477 U.S. at 250 (emphasis added). 
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accordingly, a significant percentage of cases were disposed of in this manner 
on the merits without the additional expense of trial. 

In the same term as Twombly, the Supreme Court decided Scott v. Harris.122  
The case involved a suit brought by a motorist named Harris who was severely 
injured when Scott, a Georgia County deputy, rammed Harris’ vehicle from 
behind.123  Scott rammed Harris’s vehicle during a pursuit after Harris was 
clocked traveling almost twenty miles per hour over the fifty-five mile per hour 
speed limit.124  Harris filed suit against Scott and others, alleging that Scott 
violated his federal constitutional rights by the use of excessive force.125 

Scott filed a motion for summary judgment on the grounds of qualified 
immunity and in support filed a videotape of the police pursuit.126  The district 
court denied the motion.  Because an order denying qualified immunity is 
immediately appealable even though it is interlocutory, the trial court’s denial 
of the motion was reviewed by the Eleventh Circuit and affirmed.127  The 
Supreme Court granted certiorari and reversed.128  The Court pointed out that 
the initial question for resolution of a claim of qualified immunity depends on 
whether “the facts alleged show the officer’s conduct violated a constitutional 
right.”129  In a qualified immunity case, a court would ordinarily adopt the 
plaintiff’s version of the facts; however, in this case, as the Court noted, there 
was a videotape of the chase that the majority believed contradicted Harris’ 
version of the story.130  In such a special circumstance, the majority ruled that 
the customary procedure should not be followed.131  In the words of the Court: 

 
When opposing parties tell two different stories, one of which is blatantly 
contradicted by the record, so that no reasonable jury could believe it, a court 
should not adopt that version of the facts for purpose of ruling on a motion for 
summary judgment.  That was the case here with regard to the factual issue 
whether respondent was driving in such fashion as to endanger human life.  
Respondent’s version of events is so utterly discredited by the record that no 
reasonable jury could have believed him.132 

 

                                                           
 122.  550 U.S. 372 (2007).  Justice Scalia delivered the opinion of the Court, Justices Ginsburg and Breyer 
filed concurring opinions, and Justice Stevens filed a dissenting opinion. 
 123.  Id. at 375-76. 
 124.  Id. at 374-75. 
 125.  Id. at 375-76. 
 126.  Scott, 550 U.S. at 376, 378-79. 
 127.  See Scott v. Harris, 550 U.S. 372, 376 n.2 (2007) (explaining why denial of qualified immunity 
immediately appealable); Mitchell v. Forsyth, 472 U.S. 511, 527 (1985) (reasoning denial of qualified 
immunity effectively lost if case proceeds to trial). 
 128.  Scott, 550 U.S. at 376. 
 129.  Id. at 377. 
 130.  Id. at 378. 
 131.  Id. at 380. 
 132.  Scott, 550 U.S. at 380. 
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Scott v. Harris came full circle from Arnstein v. Porter.  Justice Scalia 
essentially adopted Judge Clark’s approach on a very similar record.  In Harris, 
the Court had a videotape, in Porter, tapes of the composers’ music.  The effect 
of the Harris ruling was to provide a final burial for “the slightest doubt” 
standard set out in Porter. 

While Matsushita, Zenith Radio, and Celotex have had a significant impact 
on the volume of cases that ultimately have gone to trial, the costs and judicial 
resources saved were limited to the costs and time of trial.  Unfortunately, as 
the Twombly Court claimed, as much as ninety percent of the current costs of 
complex litigation are incurred during and as a result of discovery.  In the 
twenty-two years since that triad of cases were decided, the cost of discovery 
and the amount of judicial resources needed to supervise discovery had only 
increased.133 

Prior to Twombly, the Advisory Committee had submitted, and the Court 
had approved, multiple amendments to the discovery rules.  The Advisory 
Committee’s Notes to Rule 26 alone have increased to more than twenty-one 
pages.134  The Committee experimented with the “scope of discovery” under 
Rule 26(b)(1), limited the amount of depositions and the time and extent of 
depositions, and attempted to deal with the dramatically difficult problems of 
electronic discovery.135  Through it all, the Bar’s single greatest concern, as 
expressed to the Advisory Committee, was the “availability of judicial officers 
to resolve discovery disputes.”136  The costs of discovery in the trial system are 
not only imposed directly on the litigants through legal costs, but the need for 
judicial management of the discovery process places a growing strain on 
judicial resources.  Past efforts to place the burden on litigants to negotiate 
discovery disagreements were unsuccessful, as evidenced by the bar’s 
clamoring for more judicial supervision.137  This was the historical background, 
as it existed, when the Court came to address the issues in Twombly. 

IV.  THE TWOMBLY DECISION138 

A.  Procedural History 

Plaintiffs William Twombly and Lawrence Marcus represented a putative 
class that consisted of all “subscribers of local telephone and or high speed 
internet services.”139  The plaintiffs sought injunctive relief for alleged 

                                                           
 133.  Bell Atl. Corp. v. Twombly, 550 U.S. 544, 558-59 (2007) (describing cost of discovery). 
 134.  FED. R. CIV. P. 26 advisory committee’s note. 
 135.  Id. 
 136.  Id. 
 137.  Id. 
 138.  A detailed analysis of both the majority and dissenting opinions is set out below to anticipate the 
apparent confusion that various circuits subsequently demonstrated in their post Twombly decisions. 
 139.  Bell Atl. Corp. v. Twombly, 550 U.S. 544, 550 (2007). 
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violations of § 1 of the Sherman Act against Bell South Corp., Quest 
Communication International, Inc., SBC Communications and Verizon 
Communications.140  The plaintiffs alleged that these four Incumbent Local 
Exchange Carriers (ILECs) controlled “90 percent or more of the market for 
local telephone service in the 48 contiguous states.”141 

The plaintiffs set out two separate bases for their claims. First, they alleged 
that the defendants prevented competitive entry of third parties into local 
telephone and internet service markets. Second, they alleged that the defendants 
avoided competition with each other in their respective markets.142  The 
defendants filed a motion to dismiss pursuant to Rule 12(b)(6) of the Federal 
Rules of Civil Procedure.  The federal district court granted the motion, and the 
United States Court of Appeals for the Second Circuit reversed.143  The 
Supreme Court granted certiorari.144 

In its decision, the district court first addressed the allegations of conscious 
parallelism and ruled that such allegations by themselves did not state a claim 
under § 1 of the Sherman Act and that the plaintiffs must allege additional facts 
that would “ten[d] to exclude independent self-interested conduct as an 
explanation for defendants’ parallel behavior.”145  As to the issue of the ILECs’ 
alleged agreement not to compete with one another, the court ruled that the 
complaint did not allege facts that would suggest that refraining from 
competing in other territories was in their mutual interest and, thus, the 
allegations did not support an inference that their actions were the result of a 
conspiracy.146 

In reversing the district court, the appeals court held that the lower court had 
tested the complaint by the wrong standard and allegations of parallel conduct 
did not require “plus factors” to be pleaded.147  The court recognized that the 
plaintiffs had to plead facts that “include conspiracy among the realms of 
‘plausible’ possibilities” but ruled that allegations of parallel anticompetitive 
conduct were sufficient, otherwise, one would have to conclude that such 
conduct was always a matter of coincidence and never a product of 
collusion.148  The Supreme Court granted certiorari to address “the proper 
standard for pleading an antitrust conspiracy through allegations of parallel 
conduct.”149 
                                                           
 140.  Id. at 550 n.1. 
 141.  Id. 
 142.  Id. at 550-51. 
 143.  See Twombly v. Bell Atl. Corp., 425 F.3d 99, 119 (2d Cir. 2005) (vacating dismissal of claims); 
Twombly v. Bell Atl. Corp., 313 F. Supp. 2d 174, 189 (S.D.N.Y. 2003) (dismissing claims).  
 144.  Bell Atl. Corp. v. Twombly, 550 U.S. 544 (2007). 
 145.  Twombly, 313 F. Supp. 2d at 179. 
 146.  Id. at 188. 
 147.  Twombly, 425 F.3d at 99, 107-14. 
 148.  Id. at 114. 
 149.  Bell Atl. Corp. v. Twombly, 550 U.S. 544, 553 (2007) (stating reason for granting certiorari); Bell 
Atl. Corp. v. Twombly, 548 U.S. 903 (2006) (granting certiorari). 
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B.  The Majority Opinion 

1.  The Issue as Framed 

Justice Souter writing for the seven member majority phrased the issue as, 
“whether a § 1 [Sherman Act] complaint can survive a motion to dismiss when 
it alleges that major telecommunications providers engaged in certain parallel 
conduct unfavorable to competition, absent some factual contact suggesting 
agreement, as distinct from identical independent action.”150 

To this issue as framed, the majority held that the “complaint should be 
dismissed.”151 

2.  The Background 

As a result of the 1984 divestiture of the American Telephone & Telegraph 
Company (AT&T), a system of seven regional service monopolies, the original 
Incumbent Local Exchange Carriers (ILECs) were created along with a 
separate competitive market for long-distance service from which the ILECs 
were excluded.  By the time the Twombly action commenced, there were a 
series of mergers and acquisitions by which those seven companies had been 
consolidated into the four ILECs who were the named defendants in the 
Twombly action.152 

In 1996, Congress withdrew approval of the ILECs’ monopoly authorization 
by enacting the Telecommunications Act of 1996.153  As the Supreme Court 
observed in AT&T Corp. v. Iowa Utilities Board,154 this Act “fundamentally 
restructure[d] [the ILECs] . . . to a host of duties intended to facilitate market 
entry.”155  Furthermore, the Act set conditions that would authorize ILECs to 
enter the long distance market. 

Central to the statutory scheme was the obligation that each ILEC share its 
network with competitors known as competitive local exchange carriers 
(CLECs).156  A CLEC could use an ILEC’s network in any one of three ways: 
(1) by purchasing local telephone services at wholesale for resale to end users; 
(2) by leasing elements of the network; or (3) by interconnecting its facilities 
with the network.157  Given the expense of providing unbanded network 
elements to competitors, the ILECs aggressively litigated the scope of their 
responsibility under the 1996 Act.  As a result, the Federal Communications 

                                                           
 150.  Twombly, 550 U.S. at 548. 
 151.  Id. 
 152.  Id. at 550 n.1. 
 153.  Telecommunications Act of 1996, Pub. L. No. 104-104, 110 Stat. 56 (1996) (codified at 47 U.S.C. §§ 
151-615b). 
 154.  525 U.S. 366 (1999). 
 155.  Id. at 371. 
 156.  Verizon Commc’ns, Inc. v. Law Offices of Curtis Trinko, LLP, 540 U.S. 398, 402 (2004).   
 157.  AT&T v. Iowa Utilities Bd., 525 U.S. 366, 371 (1999).   



SULLIVAN_LEAD_WDF (PAGE PROOF) (DO NOT DELETE) 1/7/2010  12:07 PM 

2009] THE LATEST RETREAT FROM NOTICE PLEADING 29 

Commission, on three separate occasions, revised the regulations by narrowing 
the extent that network elements had to be shared with CLECs.  The resulting 
ten-year long regulatory struggle between the ILECs and CLECs was 
summarized in Covad Communications Co. v. FCC.158 

3.  The Allegations of the Complaint 

The plaintiffs alleged that the four ILECs conspired to restrain trade by 
engaging “in parallel conduct” in their respective service areas to inhibit the 
growth of CLECs, by making unfair agreements for access to the networks, by 
overcharging and billing in ways that would adversely affect the CLECs 
relations with their customers, and by providing inferior connections to the 
networks.159  Each and every one of these actions inflated charges for services 
charged to the customer.160  Unless these inhibiting actions were performed by 
all four ILECs in unison, the degree to which competitive entry would have 
been successful in non-inhibiting markets would have been revealed. 

The plaintiffs further alleged that the ILECs refrained from competing 
against one another as inferred from their common failure to pursue attractive 
business opportunities in contiguous markets where they possessed competitive 
advantages.  Finally, the plaintiffs quoted the statement of the CEO of Qwest 
“that competing in the territory of another ILEC ‘might be a good way to turn a 
quick dollar but that doesn’t make it right.’”161 

The majority emphasized that the plaintiffs phased their ultimate allegations 
in generalities addressing “the absence of any meaningful competition between 
the [ILECs] in one another’s markets” and “the parallel course of conduct” in 
preventing competition.162  And finally, the plaintiffs alleged “on information 
and belief” that the ILECs “have entered into a contract, combination or 
conspiracy to prevent competitive entry in their respective . . . markets and 
have agreed not to compete with one another and otherwise allocated customers 
and markets to one another.”163 

4.  The Majority’s Analysis 

The majority first noted that the crucial question was whether the challenged 
anticompetitive conduct stemmed from the defendants’ independent decision or 
from their agreement.  If it were the product of independent decision, it would 
not be actionable.164  While the Court had earlier ruled, in Theatre Enterprises, 
                                                           
 158.  450 F.3d. 528, 533-34 (D.C. Cir. 2006). 
 159.  Bell Atl. Corp. v. Twombly, 550 U.S. 544, 550 (2007). 
 160.  See id. at 550-52 (summarizing plaintiff’s allegations). 
 161.  Id. at 551.  
 162.  Id. 
 163.  Id. 
 164.  Copperweld Corp. v. Independence Tube Corp., 467 U.S. 752, 775 (1984); Theatre Enter., Inc. v. 
Paramount Film Distrib. Corp., 346 U.S. 537, 540 (1954).   
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that evidence of parallel business behavior was admissible, such evidence fell 
short of “conclusively establishing agreement.”165  Likewise, the Court noted 
“conscious parallelism . . . is not itself unlawful.”166 

The majority then addressed how this proposition is handled at both the 
directed verdict167 and the summary judgment stages.168  The majority pointed 
out that, in Monsanto Co. v. Spray-Rite Service Corp.,169 it held that a “§ 1 
conspiracy must include evidence that tends to exclude the possibility of 
independent action.170”  At this juncture, the stage was set for the Court to 
decide whether to impose the same role on the trial court’s review of a 
complaint under Rule 12(b)(6) as on rulings under Rules 50 and 56.  If the 
Court were to impose the same standard of review on a trial court’s review of 
the adequacy of Rule 8 pleadings as the Court had imposed on plaintiffs in its 
1986 summary judgment trilogy, then the Court would have substantially 
reinterpreted the concept of notice pleading as set out in Rule 8 and interpreted 
by Justice Black in Conley v. Gibson.171  In fact, that is exactly what the Court 
did. 

The Court noted that Rule 8 only required “a short and plain statement of the 
claim showing that the pleader is entitled to relief” in order to provide the 
defendant with “fair notice of what the . . . claim is and the grounds upon which 
it rests.”172  Significantly, Rule 8 does not include the language “grounds upon 
which . . . [the claim] rests.”173  That language is from the Conley decision.174  
That is significant, because the Twombly majority admits that there can be little 
debate that the plaintiffs provided “a short and plain statement of” their claim; 
specifically, that the defendants committed violations of § 1 of the Sherman 
Act during the relevant period and if they were to establish their claim, they 
would be entitled to relief.  It is further clear that the plaintiffs had put the 
defendants on notice of their claim.  What is not so clear, according to the 
Court, is whether the plaintiffs had adequately pleaded the grounds upon which 
their claim rests.175 

Seizing upon the “grounds upon which it rests” language from Conley, the 
majority observed that more than labels, conclusions, and the formulaic 
recitation of the elements of a cause of action are required.  “Factual allegations 
                                                           
 165.  346 U.S. at 540-541.   
 166.  Bell Atl. Corp. v. Twombly, 550 U.S. 544, 553-54 (2007) (quoting Brooke Group Ltd. V. Brown & 
Williamson Tobacco Corp., 509 U.S. 209, 227 (1993)). 
 167.  Id. at 544 (citing Theatre Enterprises, 346 U.S. at 541). 
 168.  Id. (citing Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 588 (1986)). 
 169.  465 U.S. 752 (1984). 
 170.  Twombly, 550 U.S. at 554 (citing Monsanto Co. v. Spray-Rite Serv. Corp., 465 U.S. 752, 761 
(1984)). 
 171.  355 U.S. 41 (1957). 
 172.  Twombly, 550 U.S. at 555 (citing Conley v. Gibson, 355 U.S. 41, 47 (1957)) (emphasis added). 
 173.  Conley, 355 U.S. at 47. 
 174.  Id. 
 175.  Bell Atl. Corp. v. Twombly, 550 U.S. 544, 556 n.3 (2007). 
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must be enough to raise a right to relief above the speculative level.”176  The 
complaint “must contain something more . . . than . . . a statement of facts that 
merely creates a suspicion of a legally cognizable right of action.”177  The 
Court then cited Swierkiewicz v. Sorema N.A.178 and Neitzke v. Williams179 for 
the proposition that “Rule 12(b)(6) does not countenance . . . dismissals based 
on a judge’s disbelief of a complaint’s factual allegations,” and Scheuer v. 
Rhodes180 for the proposition that a well pleaded complaint may proceed even 
if it appears “that a recovery is very remote and unlikely.”181  Yet, none of 
these cases prepares us for the Court’s conclusion.  In Swierkiewicz, decided 
only five years before Twombly, a unanimous Court had reaffirmed the concept 
of notice pleading set out in Conley.  Indeed, in rereading Swierkiewicz, there is 
nothing in that decision that anticipated Twombly. 

In a significant footnote, the majority addressed the dissent’s assertion that 
the Federal Rules, as interpreted in Conley, “somehow dispensed with the 
pleading of facts altogether.”182  The majority opined that “[w]ithout some 
factual allegations in the complaint, it is hard to see how a claimant could 
satisfy the requirement of providing not only ‘fair notice’ of the nature of the 
claim but also ‘grounds’ on which the claim rests.”183  Herein, the majority 
stated, was its point of departure from the dissent.  In holding this position, the 
majority departed from the language of Rule 8 and focused on the additional 
language from Conley that added the “grounds” of the claim.  Given the 
Twombly Court’s conclusion, it clearly interpreted “grounds” differently from 
the Conley Court. 

Specifically addressing the standards required in pleading a § 1 claim, the 
majority held that a complaint must contain “enough factual matter . . . to 
suggest that an agreement was made.”184  The Court argued that “[a]sking for 
plausible grounds to infer an agreement does not impose a probability 
requirement at the pleading stage; it simply calls for enough fact to raise a 
reasonable expectation that discovery will reveal evidence of illegal 
agreement.”185 

The Court then referred to “leading commentators” who have opined “that 
lawful parallel conduct fails to bespeak unlawful agreement”186 and concluded 
                                                           
 176.  Id. at 555. 
 177.  Id. (quoting CHARLES ALAN WRIGHT & ARTHUR R. MILLER, FEDERAL PRACTICE AND PROCEDURE, 
§ 1216 at 235-36 (3d ed. 2004)) (emphasis added). 
 178.  534 U.S. 506, 508 n.1 (2002). 
 179.  490 U.S. 319, 327 (1989). 
 180.  416 U.S. 232, 236 (1974). 
 181.  Bell Atl. Corp. v. Twombly, 550 U.S. 544, 556 (2007) (quoting cases supporting lower factual 
thresholds). 
 182.  Id. at 556 n.3. 
 183.  Id. (emphasis added). 
 184.  Id. at 555. 
 185.  Twombly, 550 U.S. at 556 (emphasis added). 
 186.  Id. at 557. 
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that “an allegation of parallel conduct and a bare assertion of conspiracy will 
not suffice.”187  Thus, “when allegations of parallel conduct are set out in order 
to make a § 1 claim, they must be placed in a context that raises a suggestion of 
a preceding agreement, not merely parallel conduct that could just as well be 
independent action.”188 

It is one thing to require evidence of an agreement at trial or at summary 
judgment, it is quite another to require the allegations of such “evidence” in the 
complaint.  However much the majority may deny that it is requiring the 
pleading of evidence adequate to establish the existence of an agreement and is 
only requiring a “reasonably founded hope” that a plaintiff can make out his 
case, it is not clear how the Court has avoided equating the standard for ruling 
on the adequacy of a complaint and the evidence at trial. 

The Court next referenced the recent First Circuit opinion in DM Research 
Inc. v. College of American Pathologists,189 where the court had ruled that, 

 
[t]erms like ‘conspiracy’ or even ‘agreement’ are border-line: they might well 
be sufficient in conjunction with a more specific allegation—for example, 
identifying a written agreement or even a basis for inferring a tacit 
agreement . . . but a court is not required to accept such terms as a sufficient 
basis for a complaint.190 

 
The majority then observed that the borderline in DM Research was between 

the “conclusory and the factual” whereas in Twombly, the line was between the 
“factually neutral and the factually suggestive.”191  In either case, the line must 
be crossed “to enter the realm of plausible liability.”192 

At this stage of its opinion, the Court had laid the basis for that moment in 
the procedure where the “basic deficiency” in a case is exposed “at the point of 
minimum expenditure of time and money by the parties and the Court.”193  The 
Court was clearly concerned that if the decision at the motion to dismiss stage 
allowed the case to go forward, then both parties would necessarily incur the 
substantial expense of discovery and trial courts would assume the substantial 
burden of supervising such discovery.  At the same time, the Court 
demonstrated little confidence with the trial court’s efforts to supervise and 
prudently limit discovery. 

The Court noted that “the threat of discovery expense will push cost-

                                                           
 187.  Bell Atl. Corp. v. Twombly, 550 U.S. 544, 557 (2007). 
 188.  Id. 
 189.  170 F.3d 53, 56 (1st Cir. 1999). 
 190.  Id. 
 191.  550 U.S. at 557 n.5. 
 192.  Id. 
 193.  Bell Atl. Corp v. Twombly, 550 U.S. 544, 558 (quoting Daves v. Hawaiian Dredging Co., 114 F. 
Supp. 643, 645 (D. Haw. 1953)). 
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conscious defendants to settle even anemic cases before reaching those 
proceedings,” and concluded that “it is only by taking care to require 
allegations that reach the level suggesting conspiracy that we can hope to avoid 
the potentially enormous expense of discovery in cases with no ‘reasonably 
founded hope that the [discovery] process will reveal relevant evidence to 
support a claim.”194 

5.  The Majority Addresses Conley 

The Court next addressed its earlier opinion in Conley v. Gibson, where 
Justice Black had stated that “a complaint should not be dismissed for failure to 
state a claim unless it appears beyond doubt that the plaintiff can prove no set 
of facts in support of his claim which would entitle him to relief.”195  The 
Conley Court had further held that the Federal Rules “do not require a claimant 
to set out in detail the facts upon which he bases his claim,” and that “[s]uch 
simplified ‘notice pleading’ is  made possible by the liberal opportunity for 
discovery and other pretrial procedures.”196  Finally, the Court held that the 
rules “reject the approach that pleading is a game of skill in which one misstep 
by counsel may be decisive to the outcome and accept the principle that the 
purpose of pleading is to facilitate a proper decision on the merits.”197 

The Conley Court was clearly willing to accept the limitation of notice 
pleading because of the “liberal opportunity for discovery.”  On the other hand, 
the Twombly majority’s concern about the high cost of discovery became the 
grounds for returning the moment of the first significant judicial decision from 
the summary judgment and directed verdict stages to a critical analysis of the 
adequacy of the complaint itself. 

                                                           
 194.  Id. (quoting Dura Pharms., Inc. v. Broudo, 544 U.S. 336, 347 (2005)) (emphasis added).  When one 
examines the Court’s discussion in footnote six, it is difficult to deny that the members of the majority have a 
policy bias against true notice pleading at least in complex antitrust litigation.  The issue is not, however, 
whether discovery can be both expensive and difficult to judicially manage.  The issue is whether the Federal 
Rules were designed as a notice system, not simply another restatement of the Field Code.  Judge Clark, a 
principal author of the Rules, certainly thought that he had designed a notice system.  At the proceedings of the 
Institute at Washington D.C. the month following the adoption of the Rules, then Professor Clark expressed 
himself this way: 
 

Let me say that if any of you feel you need more information [than that contained in the pleadings] 
to develop your own case, if you need more information from your opponent, we have provided for 
that, and I think have provided for that much more directly and simply than ever you will obtain by 
attempting to force the correction of the pleadings.  That is in the section on Deposition and 
Discovery. 

 
Charles E. Clark, Remarks at the Proceedings of the Institute on the Federal Rules of Civil Procedure held at 
Washington, D.C. (Oct. 6. 1938), in PROCEEDINGS OF THE INSTITUTE AT WASHINGTON, D.C. AND OF THE 

SYMPOSIUM AT NEW YORK CITY 41 (1839).   
 195.  Twombly, 550 U.S. at 561 (quoting Conley v. Gibson, 355 U.S. 41, 45-46 (1957)). 
 196.  Conley, 355 U.S. at 47. 
 197.  Id. at 48. 
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The appeals court in Twombly, relying on Judge Clark’s language in Nagle 
v. Admiral Corp.,198 had followed the Conley approach.  But the Supreme Court 
majority found it necessary to abandon Conley’s “no set of facts” approach and 
require that the pleadings demonstrate a “reasonably founded hope” that a 
plaintiff would be able to make a case.199  The majority then cited a series of 
circuit court opinions that had earlier “balked at taking the literal terms of the 
Conley passage as a pleading standard”200 and concluded that the “no set of 
facts” standard “[had] earned its retirement.”201 

6.  The Majority’s Analysis of the Complaint 

Having substituted the plausibility test in lieu of the “no set of facts” 
conceivability test, the majority then addressed the specific allegations of the 
Twombly complaint.  According to the majority, “the complaint leaves no doubt 
that plaintiffs rest their § 1 claim on descriptions of parallel conduct and not on 
any independent allegation of actual agreement among the ILECs.”202 

The majority referred to what it called “a few stray statements” in the 
complaint where the plaintiffs alleged that the ILECs engaged in a “contract, 
combination or conspiracy” and agreed not to compete with one another, but 
concluded that “on fair reading these are merely legal conclusions resting on 
the prior allegations.”203  The Court argued that the “legal conclusions” are the 
product of the allegations of “absence of any meaningful competition between 
[the ILECs] in one another’s markets” and “the parallel course of conduct that 
each [ILEC] engaged in to prevent competition from CLECs” and “the other 
facts and market circumstances alleged.”204  The majority then concluded that 
the “nub of the complaint, then, is the ILECs’ parallel behavior, consisting of 
steps to keep the CLECs out and their manifest disinterest in becoming CLECs 
themselves, and its sufficiency turns on the suggestions raised by this conduct 
when viewed in light of common economic experience.”205  The Court’s 
detailed explanation of why the allegations of conspiracy in the complaint are 
not “facts” but “legal conclusions” may not remind us of a passage from Baron 
Parke but there is certainly similarity to decisions under the Field Code. 

Parallel conduct is admissible as relevant evidence in a § 1 case, but by 
itself, it is not adequate to establish a case of prohibited conduct since it is 
conceivable that parallel conduct could be lawful under certain circumstances.  

                                                           
 198.  248 F.2d 319 (1957). 
 199.  Bell Atl. Corp., v. Twombly, 550 U.S. 544, 567 (citing Dura Pharms., Inc. v. Broudo, 544 U.S. 336, 
347 (2005)).   
 200.  Id. 
 201.  Id. at 562-63. 
 202.  Id. at 564. 
 203.  Twombly, 550 U.S. at 564 (emphasis added).     
 204.  Id.   
 205.  Bell Atlantic v. Twombly, 550 U.S. 544, 564 (2007). 
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It is for this very reason that if a plaintiff, after an adequate period of discovery, 
were not able to show that the defendants’ parallel conduct was the result of an 
agreement, the defendants’ motion for summary judgment would be granted.  
Likewise, if the case had reached trial and the plaintiff was unable to introduce 
evidence showing that the defendants’ conduct was the product of an 
agreement, the defendants’ motion for a judgment as a matter of law would be 
granted.  The result of the majority’s opinion is to hold that even where the 
plaintiff is able to allege parallel conduct that is admissible but not adequate to 
establish an actual agreement, the defendants can still file a successful Rule 
12(b)(6) motion even where the plaintiff had no opportunity for discovery on 
that issue. 

Under the Conley standard, since parallel conduct could conceivably be 
unlawful, the complaint would pass muster under Rule 12(b)(6) and the 
plaintiff could go forward to try to establish his case through discovery.  On the 
other hand, under the Twombly plausibility standard, the plaintiff must plead 
sufficient facts to demonstrate a “reasonably founded hope,” and unless the 
plaintiff met this standard, he would never proceed to discovery.  Specifically, 
the mere allegations of parallel conduct will not suffice.  The facts alleged must 
establish the plausibility that the parallel conduct is unlawful. 

The majority then engaged in a rigid examination of competing inferences 
arising from the plaintiffs’ allegations that “collusion was necessary because 
success by even one CLEC in an ILEC’s territory ‘would have revealed the 
degree to which competitive entry by CLECs would have been successful in 
other territories’” and the “competitive reticence among the ILECs themselves 
in the wake of the 1966 Act, which was supposedly passed in the ‘hop[e] that 
the large incumbent local monopoly companies . . . might attack their 
neighbors’ service areas, as they are the best situated to do so.’”206  After a two 
page closely reasoned analysis of these allegations, the majority rejected the 
suggested inference favorable to the plaintiffs because that inference was more 
than offset by a perfectly natural explanation of why the counter inference is 
more favorable.  Bending the facts to deny the inference makes sense, if the 
majority’s intent is to abandon the concept of notice pleading and require 
sufficiently detailed fact pleading to demonstrate plaintiffs’ immediate ability 
to make out a prima facie case and to require such a showing even where some 
of the necessary facts are within the control of the moving party.  The Court’s 
negative reaction to allowing the plaintiff to obtain discovery is demonstrated 
by its response to the dissent’s reference to a famous Adam Smith example: 

 
If Adam Smith is peering down today, he may be surprised to learn that his 
tongue-in-cheek remark would be authority to force his famous pinmaker to 
devote financial and human capital to hire lawyers, prepare for depositions, and 

                                                           
 206.  Id. at 566-67. 
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otherwise fend of allegations of conspiracy; all this just because he belonged to 
the same trade guild as one of his competitors when their pins carried the same 
price tag.207 

 
One might question whether Adam Smith would really be surprised if 

discovery revealed that there was indeed a conspiracy.  Only the pinmakers 
would know, and apparently the Court does not care. 

The majority recognized that if the abandonment of the Conley standard of 
conceivability for a new standard of plausibility resulted in what it referred to 
as heightened fact pleading, that result could only be accomplished “by the 
process of amending the Federal Rules, and not by judicial interpretation.”208  
But the majority claimed that, “we do not require heightened fact pleading of 
specifics, but only enough facts to state a claim to relief that is plausible on its 
face.”209 

Whatever one makes of this distinction, the effect of the opinion is to apply 
the standard formerly applied at the summary judgment and directed verdict 
stages to the pleading stage.  In doing so, the majority was clearly concerned 
with the “problems” of discovery facing the trial court if a plaintiff were too 
easily allowed to hurdle the barriers set up at the pleading stage. 

As a practical matter, under the majority’s approach, if there is an equally 
valid inference that the parallel conduct of the defendant is lawful and that 
inference more than offsets the inference of an agreement, the complaint will 
not lie.  Thus, the Court observed that “nothing in the complaint intimates that 
the resistance to the upstarts was anything more than the natural, unilateral 
reaction of each ILEC intent on keeping its regional dominance.”210  On the 
other hand, if the ILECs’ intent was to conspire with other ILECs to 
accomplish a common objective, their conduct would be unlawful.  As a matter 
of policy, the Court could have either ignored the defendants’ control over the 
facts necessary to resolve the inference and ordered the plaintiffs’ action 
dismissed unless they could somehow plead sufficient facts to lean the 
inference in their favor, or it could have allowed the plaintiffs to use discovery 
to try to establish the necessary inference.  The Conley court would clearly 
have allowed discovery while the Twombly majority allowed the complaint to 
be dismissed. 

7.  The Argument of the Dissent 

The dissent, authored by Justice Stevens, first pointed out that if the issue 
were simply whether parallel conduct by itself would suffice “to state a 

                                                           
 207.  Id. at 566 n.12. 
 208.  Id. at 569 n.14 (citing Swierkiewicz v. Sorema N.A., 534 U.S. 506, 515 (2002)). 
 209.  Twombly, 550 U.S. at 570. 
 210.  Id. at 566 (emphasis added).  
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violation of § 1 of the Sherman Act” a citation to Theatre Enterprises would 
“adequately resolve this case.”211  But, as Justice Stevens points out, the case is 
not about the substantive law of antitrust; it is about procedural law and 
whether the plaintiffs’ complaint passed muster under Rule 12(b)(6).  While it 
is true that the assertion of “parallel conduct . . . is consistent with the absence 
of any contract, combination, or conspiracy,” such conduct “is also entirely 
consistent with the presence of the illegal agreement alleged in the 
complaint.”212  Given the reasonably possible inference, “longstanding 
precedent and sound practice mandate that the District Court at least require 
some sort of response from petitioners before dismissing the case.”213 

The dissent observed that “two practical concerns” are at the basis of the 
majority’s departure from “settled procedural law”:  first, the enormous 
expense of antitrust litigation and second, the potential possibility that jurors 
would equate proof of parallel conduct with an unlawful agreement.214  The 
dissent believed that these two concerns could be satisfied by “strict control of 
discovery, careful scrutiny of evidence at the summary judgment stage and 
lucid instructions to juries,” but that such concerns do not justify imposing 
novel plausibility standards on the allegations rather than the classical 
requirement of legal sufficiency.215 

The language of Federal Rule 8(a)(2), requiring a complaint to contain “a 
short and plain statement of the claim showing that the pleader is entitled to 
relief,” must be understood in its historical context.216  The dissent reviewed the 
English experience under the “hypertechnical Hilary rules of 1834” and the 
difficulties following the adoption of so-called “fact pleading” under the Field 
Code.217  The dissent concluded that Rule 8 was directly responsive to the 
difficulty of distinguishing evidence from ultimate facts and conclusions of law 
under Code pleading.218  It was for this very reason that the drafters of the 
Federal Rules “avoided any reference to ‘facts’ or ‘evidence’ or 
‘conclusions.’”219  Historically, under the Federal Rules, “[t]he merits of a 
claim would be sorted out during a flexible pretrial process and, as appropriate, 
through the crucible of trial.”220 

                                                           
 211.  Bell Atl. Corp. v. Twombly, 550 U.S. 544, 571 (2007) (Stevens, J., dissenting). 
 212.  Id. at 572-73 (emphasis included.)   
 213.  Id. at 573. 
 214.  Id.  
 215.  Bell Atlantic v. Twombly, 550 U.S. 544, 573 (2007) (Stevens, J., dissenting). 
 216.  FED. R. CIV. P. 8(a)(2). 
 217.  Twombly, 550 U.S. at 573-74 (Stevens, J., dissenting). 
 218.  Id. at 575. 
 219.  Id. 
 220.  Id.  The dissent quotes from an article written by Judge Clark:  
 

Experience has shown. . .that we cannot expect the proof of the case to be made through the 
pleadings, and that such proof is really not their function.  We can expect a general statement 
distinguishing the case from all others, so that the manner and form of trial and remedy expected are 
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The allegations set out in Form 9 of the Appendix of Forms that “defendant 
negligently drove” would have been ruled a “conclusion of law” under the 
Field Code, and as the Court held in Hickman v. Taylor,221 bare allegations 
suffice under a system that “restrict[s] the pleadings to the task of general 
notice-giving and invest[s] the deposition-discovery process with a vital role in 
the preparation for trial.”222 

It is in this historical context that, ten years after Hickman, the Court, in 
Conley, was to publish the “no set of facts” standard that allows dismissal “only 
when proceeding to discovery or beyond would be futile.”223  It was a standard 
followed by the Court for fifty years and adopted in twenty-six states.224  
Indeed, neither the petitioners nor the six amici had requested the retirement of 
the Conley standard.225 

The majority’s claim that Conley’s “no set of facts” language is simply “an 
incomplete, negative gloss on an accepted pleading standard” was clearly not 
what the Conley Court meant.226  First, the Federal Rules neither required nor 
invited this pleading of “facts;” and second, the Conley Court “was interested 
in what a complaint must contain, not what it may contain.”227  The Court, in 
Conley, was specifically “appraising the sufficiency of the complaint”  and in 
that respect was describing “the minimum standard of adequate pleading to 
govern a complaint’s survival.”228 

The Conley Court had cited three Court of Appeals decisions: Leimer v. 
State Mutual Life Assurance Co. of Worcester,229 Continental Collieries, Inc. v. 
Shober,230 and Dioguardi v. Durning.231  Those decisions uniformly held, in the 
                                                                                                                                       

clear, and so that a permanent judgment will result. 
 
Id. (quoting Honorable Charles E. Clark, The New Federal Rules of Civil Procedure:  The Last Phase—
Underlying Philosophy Embodied in Some of the Basic Provisions of the New Procedure, 23 A.B.A. J. 976, 977 
(1937)). 
 221.  329 U.S. 495 (1947). 
 222.  Bell Atl. Corp. v. Twombly, 550 U.S. 544, 576 (Stevens, J., dissenting) (quoting Hickman v. Taylor, 
329 U.S. 495, 501 (1947)). 
 223.  Id. 
 224.  Id. at 577-78. 
 225.  Id. at 579. 
 226.  Bell Atl. Corp. v. Twombly, 550 U.S. 544, 579 (2007) (Stevens, J., dissenting). 
 227.  Id. at 580 (emphasis added). 
 228.  Id. (quoting Conley v. Gibson, 355 U.S. 41, 45 (1957)).  The dissent engaged in an interesting 
discussion of the requirement that a complaint must contain a “showing” of an entitlement to relief.  See id. at 
580 n.6 (discussing “whether and to what extent that ‘showing’ requires allegations of fact”).  The dissent 
agreed with the majority that if the complaint had alleged only parallel conduct, it would not have made the 
required “showing.”  Id.  Similarly, the dissent agreed that if “the pleadings contained only an allegation of 
agreement, without specifying the nature or object of that agreement, they would have been susceptible to the 
charge that they did not provide sufficient notice that the defendants may answer intelligently.”  Id.  This may 
or may not be a greater concession than was necessary.  However, the dissent later reviews again the potential 
adequacy of a pleading alleging only parallel conduct.  See id. at 589-90. 
 229.  108 F.2d 302 (8th Cir. 1940). 
 230.  130 F.2d 631 (3d Cir. 1942). 
 231.  139 F.2d 774 (2d Cir. 1944). 
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words of Leimer, “there is no justification for dismissing a complaint for 
insufficiency of statement, except where it appears to a certainty that the 
plaintiff would be entitled to no relief under any state of facts which could be 
proved in support of the claim.”232 These opinions “reflect a philosophy that, 
unlike in the days of code pleading, separating the wheat from the chaff is a 
task assigned to the pretrial and trial process.”233 

The dissent pointed out that the Conley philosophy was continually applied 
by the Court over the past half century, as in Scheuer v. Rhodes, where the 
Court stated, “[t]he issue is not whether a plaintiff will ultimately prevail but 
whether the claimant is entitled to offer evidence to support the claims.  Indeed, 
it may appear on the face of the pleadings that a recovery is very remote and 
unlikely but that is not the test.”234 

Again, in Leatherman v. Tarrant County Narcotics Intelligence and 
Coordination Unit,235 where the Court ruled, “[i]n the absence of [an 
amendment to Rule 9(b)], federal courts and litigants must rely on summary 
judgment and control of discovery to weed out unmeritorious claims sooner 
rather than later.”236 

Most recently, in Swierkiewicz v. Sorema N.A.,237 where the Second Circuit 
dismissed a discrimination case on the grounds that the plaintiff had not 
pleaded a prima facie case and where the plaintiff had alleged that “he had been 
terminated on account of his national origin in violation of Title VII of the Civil 
Rights Act of 1964,” the Supreme Court ruled that the “simplified notice 
pleading standard [of the Federal Rules] relies on liberal discovery rules and 
summary judgment motions to define disputed facts and issues and to dispose 
of unmeritorious claims.”238 

The dissent then addressed the Court’s earlier opinion in Matsushita,239 
which was decided at the summary judgment stage, and held that, at that stage, 
the plaintiff’s allegations of an illegal conspiracy could not rely solely on 
inferences from parallel conduct.240  The majority’s opinion in the present case 
would “make perfect sense if it were ruling on a Rule 56 motion,” but a 
“heightened production burden at the summary judgment stage does not 
translate into a heightened pleading burden at the complaint stage.”241  For this 
reason, the plausibility standard “is irreconcilable with Rule 8 and with our 

                                                           
 232.  108 F.2d at 306. 
 233.  Bell Atl. Corp. v. Twombly, 550 U.S. 544, 583 (2007) (Stevens, J., dissenting). 
 234.  416 U.S. 232, 236 (1974). 
 235.  507 U.S. 163 (1993). 
 236.  Id. at 168-69. 
 237.  534 U.S. 506 (2002). 
 238.  Id. at 512. 
 239.  Matsuchita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574 (1986). 
 240.  Bell Atl. Corp. v. Twombly, 550 U.S. 544, 586 (2007) (Stevens, J., dissenting). 
 241.  Id. 
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governing precedents.”242 
Furthermore, “in antitrust cases, where ‘the proof is largely in the hands of 

the alleged conspirators,’ dismissals prior to giving the plaintiff ample 
opportunity for discovery should be granted very sparingly.”243  However, 
dismissal would be appropriate where the complaint alleged injuries that the 
antitrust statute was not intended to forestall.244  Likewise, the dissent argued, 
the opinion in Dura Pharmaceuticals, Inc. v. Broudo,245 relied on by the 
majority, was not applicable because the complaint failed to “provide the 
defendants with notice of what the relevant economic loss might be or of what 
the causal connection might be between that loss and the [alleged] 
misrepresentation.”246  The failure identified by the majority in the present case 
“is not a failure of notice . . . but rather a failure to satisfy the Court that the 
agreement alleged might plausibly have occurred.”247  That deficiency, argued 
the dissent, is “a question not of notice but of proof.”248 

The dissent further argued that the majority’s basis for dismissal comes 
down to the idea that “so far as the Federal Rules are concerned, no agreement 
has been alleged at all.”249  But under the Telecommunications Act of 1996, the 
regional ILECs were not only required “to take affirmative steps to facilitate 
entry to new competitors.”250 They were also permitted “to compete with each 
other and to expand their operations into previously forbidden territory.”251  
None of the four decided to compete in another territory.252  In fact, the dissent 
observed, the plaintiffs alleged in three places in their complaint that the ILECs 
had agreed to prevent competitors from entering into their local markets and 
not to compete with one another.253  The majority explained away those 
allegations by labeling them as legal conclusions.254  However, the need to 
distinguish between factual allegations and legal conclusions was a major 
limitation of code pleadings.255  That limitation was one of the very problems 

                                                           
 242.  Id. 
 243.  Hosp. Bldg. Co. v. Trs. of Rex Hosp., 425 U.S. 738, 746 (1976) (citation omitted) (quoting Poller v. 
Columbia Broad. Sys., Inc., 368 U.S. 464, 473 (1962)). 
 244.  See Associated Gen. Contractors of Cal., Inc. v. Cal. State Council of Carpenters, 459 U.S. 519, 526-
27 (1983). 
 245.  544 U.S. 336 (2005). 
 246.  Bell Atl. Corp. v. Twombly, 550 U.S. 544, 588 n.8 (Stevens, J., dissenting) (quoting Dura Pharms., 
Inc. v. Broudo, 544 U.S. 336, 347 (2005)). 
 247.  Id. at 588 n.8 (Stevens, J., dissenting). 
 248.  Id. (emphasis in original). 
 249.  Id. at 589. 
 250.  Bell Atl. Corp. v. Twombly, 550 U.S. 544, 589 (2007) (Stevens, J., dissenting); see also Verizon 
Commc’ns Inc. v. Law Offices of Curtis Trinko, LLP, 540 U.S. 398, 402 (2004). 
 251.  Twombly, 550 U.S. at 589 (Stevens, J., dissenting); see also 47 U.S.C. § 271 (2005). 
 252.  Twombly, 550 U.S. at 589 (Stevens, J., dissenting). 
 253.  Id. 
 254.  Id. at 564 (majority opinion). 
 255.  Id. at 589. (Stevens, J., dissenting).  See generally Charles E. Clark, The Complaint in Code Pleading, 
35 YALE L.J. 259 (1926) (discussing requirements of the New York Code Pleading and Practice of 1848). 
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the Federal Rules sought to solve.256 
Even assuming the validity of a plausibility standard, the dissent argued that 

such a standard was more than satisfied on the facts of this case, including the 
allegation of parallel conduct as well as the defendants’ “numerous 
opportunities to meet with each other,”257 and the curious statement of one of 
the defendants’ executives that competing in another territory “might be a good 
way to turn a quick dollar but that doesn’t make it right.”258  But under existing 
Supreme Court precedent, ambiguous statements such as the executive’s 
remarks, referenced at the pleading stage, are to be construed in the plaintiffs’ 
favor.259  In any event, an inference of conspiracy is permissible from the 
executive’s comments and would, in fact, be admissible at trial on that point. 

For the dissent, the solution to the majority’s concern about the costs of 
discovery, if the case were allowed to go forward, would be careful judicial 
supervision of pretrial procedures under Rules 12(e), 7(a)(7), 11 and 16, and 
allowing only narrowly focused areas of discovery.260  The dissent observed 
that the antitrust defense bar’s “lament as to inadequate judicial supervision of 
discovery” arose from “their primary responsibility . . . to win cases for their 
clients, not to improve law administration for the public.”261  The proper 
remedy is “to seek to amend the Federal Rules—not our interpretation of 
them.”262 

V.  THE IQBAL DECISION 

A.  Circuit Court Confusion After Twombly 

Subsequent to the publication of Twombly and prior to the issuance of Iqbal, 
every circuit had addressed the Twombly standard at least once.263  The courts 

                                                           
 256.  Bell Atl. Corp. v. Twombly, 550 U.S. 544, 590 (2007) (Stevens, J., dissenting). 
 257.  Id. at 591. 
 258.  Id. 
 259.  Allen v. Wright, 468 U.S. 737, 768 n.1 (1984). 
 260.  550 U.S. at 595 n.13 (Stevens, J., dissenting) (citations omitted). 
 261.  Id. (quoting Honorable Charles E. Clark, Special Pleading in the “Big Case”, 21 F.R.D. 45, 53 
(1957)). 
 262.  Id. (citing Swierkiewicz, 534 U.S. at 515). 
 263.  See Cary v. United States, 552 F.3d 1373 (Fed. Cir. 2009); Casden v. Burns, 306 F. App’x 966 (6th 
Cir. 2009) (unpublished decision); Wisdom v. Katz, 308 F. App’x 120 (9th Cir. 2009) (unpublished decision); 
Potter v. City of Tontitown, 307 F. App’x 18 (8th Cir. 2009) (per curiam unpublished decision); Jaramillo v. 
City of McAllen, 306 F.App’x 140 (5th Cir. 2009); Breaux v. Am. Family Mut. Ins. Co., 554 F.3d 854 (10th 
Cir. 2009); Cozzarelli v. Inspire Pharm., Inc., 549 F.3d 618 (4th Cir. 2008); Fitzgerald v. Harris, 549 F.3d 46 
(1st Cir. 2008); Bisson v. Martin Luther King, Jr. Health Clinic, No. 07-5416-CV, 2008 U.S. App. WL 
4951045 (2d Cir. Nov. 20, 2008); Sec’y of Labor v. Labbe, 319 F. App’x 761 (11th Cir. 2008); Tamayo v. 
Blagojevich, 526 F.3d 1074 (7th Cir. 2008); Aktieselskabet v. Fame Jeans, Inc., 525 F.3d 8 (D.C. Cir. 2008); 
Wilkerson v. New Media Tech. Charter School Inc., 522 F.3d 315 (3d Cir. 2008); Limestone Dev. Corp. v. 
Vill. of Lemont, 520 F.3d 797 (7th Cir. 2008); Robbins v. Oklahoma, 519 F.3d 1242 (10th Cir. 2008); Phillips 
v. County of Allegheny, 515 F.3d 224 (3d Cir. 2008); In re Elevator Antitrust Litigation, 502 F.3d 47 (2d Cir. 
2007); E.E.O.C v. Concentra Health Servs., Inc., 496 F.3d 773 (7th Cir. 2007); Iqbal v. Hasty, 490 F.3d 143 
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of appeals generally agreed that Twombly left a good deal of uncertainty about 
the new pleading standard.  In Blagojevich, the Seventh Circuit interpreted 
Twombly as leaving the level of factual detail required by notice pleadings 
unchanged.264  In Concentia Health Services, the same circuit stated that 
Twombly “appears to hold that the plaintiffs pleaded themselves out of court 
with detailed ‘allegations of parallel conduct’ that did not plausibly suggest 
such a conspiracy.”265 

The District of Columbia Circuit took the most limited view of Twombly, 
stating that “after decades of such consistency, we will not lightly assume the 
Supreme Court intended to tighten pleading standards.”266  Finally, the Second 
Circuit, in its Iqbal opinion, held that Twombly had not created a new standard 
but that the “plausibility standard” was meant to be flexible and conclusory 
allegations could be “fleshed out in the plaintiff’s response to a defendant’s 
motion for a more definite statement.”267  In a case where the defendant had 
raised a qualified immunity defense, such as in Iqbal, the trial court could allow 
“some limited and tightly controlled reciprocal discovery.”268 In the context of 
the Second Circuit’s reading of Twombly, and given the appealability of the 
district court’s denial of the motion to dismiss under the collateral-order 
doctrine, it is not surprising that the Supreme Court chose to grant certiorari in 
the Iqbal case. 

B.  Background Facts 

Following the September 2001 attacks, the Department of Justice initiated a 
widespread investigation resulting in the receipt of almost 100,000 potential 
leads.269  In the following months, the FBI interviewed more than 1,000 
individuals and held almost three quarters of them on immigration related 
charges. Of that group, the Bureau identified 184 persons, including Javaid 
Iqbal, as of “high interest.”270 

According to Iqbal’s complaint, he was arrested in November of 2001 “on 
charges of fraud in relation to identification documents and conspiracy to 
defraud the United States.”271  Initially, he was placed in the Metropolitan 
Detention Center in Brooklyn, New York, and was subsequently housed in a 
section of the Detention Center referred to as the Administrative Maximum 
Special Housing Unit (ADMAX SHU).272  This facility allowed for the 
                                                                                                                                       
(2d Cir. 2007), rev’d sub nom. Ashcroft v. Iqbal, 129 S. Ct. 1937 (2009). 
 264.  526 F.3d at 1083. 
 265.  496 F.3d at 777 n.1 (quoting Twombly, 550 U.S. at 557). 
 266.  Aktieselskabet, 525 F.3d at 16. 
 267.  Iqbal, 490 F.3d at 158. 
 268.  Id. 
 269.  Iqbal, 129 S. Ct. at 1943. 
 270.  Id. 
 271.  Id. 
 272.  Id. 
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maximum security conditions permitted under federal prison regulations.273  
Pursuant to those procedures, Iqbal was kept in lockdown for 23 hours a day 
and was allowed outside his cell the remaining hour while “in handcuffs and 
leg irons.”274  Iqbal did not challenge his initial confinement in the general 
population but focused on the period he was assigned to the ADMAX SHU.275  
He alleged that during that period the jailors kicked him in the stomach, 
punched him in the face, and dragged him across his cell without 
justification.276  He was also subjected to body cavity searches and was refused 
permission to pray.277 

In his allegations specifically directed against Ashcroft and Mueller, Iqbal 
contended that he was designated a person of “high interest” because of his 
race, religion, and national origin in violation of both the First and Fifth 
Amendments.278  As to Mueller, Iqbal asserted that “the [FBI] under the 
direction of Defendant Mueller, arrested and detained thousands of Arab 
Muslim men . . . as part of its investigation of the events of September 11.”279  
Further, this policy of holding detainees, such as Iqbal, “in highly restrictive 
conditions of confinement until they were ‘cleared’ by the FBI was approved 
by defendants Ashcroft and Mueller in discussions in the weeks after 
September 11.”280  Finally, Iqbal alleged that Ashcroft and Mueller “each knew 
of, condoned, and willfully and maliciously agreed to subject” him to harsh 
conditions of confinement “as a matter of policy, solely on account of [his] 
religion, race, and/or national origin and for no legitimate penological 
interest.”281 Iqbal named Ashcroft as the “principle architect” of the policy and 
Mueller as his instrument.282 

C.  The Procedural History 

Ashcroft and Mueller moved to dismiss the complaint and argued that the 
complaint stated insufficient facts to demonstrate their involvement in the 
allegedly unconstitutional conduct.283  The district court denied the motion and 
explained that, accepting all the allegations as true, it could not be said “that 
there [is] no set of facts on which [respondent] would be entitled to relief as 
against” Ashcroft and Mueller.284  The petitioners invoked the collateral-order 

                                                           
 273.  Ashcroft v. Iqbal, 129 S. Ct. 1937, 1943 (2009). 
 274.  Id. 
 275.  Id. at 1943-44. 
 276.  Id. at 1944. 
 277.  Iqbal, 129 S. Ct. at 1944. 
 278.  Id. 
 279.  Ashcroft v. Iqbal, 129 S. Ct. 1937, 1944 (2009) (discussing allegations of complaint). 
 280.  Id. (referring to complaint). 
 281.  Id. (stating contentions of complaint). 
 282.  Iqbal, 129 S. Ct. at 1944 (describing characterizations in pleading). 
 283.  Id. (explaining procedural history). 
 284.  Id. (addressing denial of motion to discuss). 



SULLIVAN_LEAD_WDF (PAGE PROOF) (DO NOT DELETE) 1/7/2010  12:07 PM 

44 SUFFOLK UNIVERSITY LAW REVIEW [Vol. XLIII:1 

doctrine and immediately filed an appeal with the Second Circuit.285  While the 
appeal was pending, the Supreme Court handed down Twombly.286 

While the court of appeals agreed that Twombly had retired Conley’s “no set 
of facts” test, it discussed how to apply the plausibility standard and concluded 
that Twombly set out a “flexible ‘plausibility standard,’ which obliges a pleader 
to amplify a claim with some factual allegations in those contexts where such 
amplification is needed to render the claim plausible.”287  Given this approach, 
the court ruled that Iqbal’s pleadings did not require such amplification and 
ruled that the complaint had adequately alleged Ashcroft’s and Mueller’s 
“involvement in discriminatory decisions” that violated constitutional law.288 

D.  The Issues Before the Supreme Court in Iqbal 

Ashcroft and Mueller asked the Court to grant certiorari on two questions; 
the first involved pleading and the second involved the elements of liability: 

 
1.  Whether a conclusory allegation that a cabinet-level officer or other high-
ranking official knew of, condoned, or agreed to subject a plaintiff to allegedly 
unconstitutional acts purportedly committed by subordinate officials is 
sufficient to state individual- capacity claims against those officials under 
Bivens. 

2.  Whether a cabinet-level officer or other high-ranking official may be held 
personally liable for the allegedly unconstitutional acts of subordinate officials 
on the ground that, as high-level supervisors, they had constructive notice of 
the discrimination allegedly carried out by such subordinate officials.289 

 
The Court granted certiorari on both questions. 
In his introduction to the majority opinion, Justice Kennedy phrased the 

question before the Court as follows, “[d]id respondent, as the plaintiff in the 
District Court, plead factual matter that, if taken as true, states a claim that 
petitioner deprived him of his clearly established constitutional rights.”290  To 
this question, a five-justice majority held that the respondent’s pleadings were 
insufficient. 

Because Iqbal had raised the question of the Court’s jurisdiction on the 
grounds of lack of finality, the majority first addressed the question of whether 
the issue before the Court was interlocutory and consequently not appealable.  
The Court concluded that the ruling to deny petitioners’ motion to dismiss was 
final under the collateral-order doctrine because that ruling turned on an issue 
                                                           
 285.  Ashcroft v. Iqbal, 129 S. Ct. 1937, 1944 (2009) (indicating petitioners’ response). 
 286.  Id. (mentioning timing of Twombly decision). 
 287.  Id. (explaining court of appeals ruling). 
 288.  Id. (providing court of appeals opinion). 
 289.  Id. at 1955-56 (Souter, J., dissenting) (stating issues on appeal). 
 290.  Iqbal, 129 S.Ct. at 1942-43. 
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of law291 and because “this Court has been careful to say that a district court’s 
order rejecting qualified immunity at the motion to dismiss stage of a 
proceeding is a ‘final decision’ within the meaning of § 1291.”292  Iqbal argued 
that the collateral-order doctrine only gave the court of appeals jurisdiction to 
determine whether he had generally alleged a constitutional violation, but it did 
not provide the court of appeals jurisdiction to rule on the “sufficiency of his 
pleading.”293  However, the majority ruled that a court could not decide 
whether a general allegation of unconstitutional action was viable without first 
reviewing the underlying facts pleaded.294 

E.  The Essential Elements of the Claim 

The majority next addressed the essential elements of a claim of 
unconstitutional discrimination by government officials who were entitled to 
assert the defense of qualified immunity.  The Court, in Bivens v. Six Unknown 
Federal Bureau of Narcotics Agents,295 had earlier recognized an implied 
private action by a plaintiff against federal officers who had allegedly violated 
his constitutional rights.  As the Court noted, the implied cause of action 
recognized in Bivens is the “federal analog to suits brought against state 
officials under Rev. Stat. § 1979, 42 U.S.C. § 1983.”296 

Under federal precedent, and as Iqbal conceded, federal governmental 
officials are not liable for the unconstitutional conduct of their subordinates 
under the concept of respondeat superior.297  Consequently, the majority argued 
“a plaintiff must plead that each Government-official defendant, through the 
official’s own individual actions, has violated the Constitution”298 and “[w]here 
the claim is invidious discrimination in contravention of the First and Fifth 
Amendments, our decisions make clear that the plaintiff must plead and prove 
that the defendant acted with discriminatory purpose.”299  Such a purpose 
“requires more than ‘intent as volition or intent as awareness of 
consequences.’”300  Rather, the Court held, it “involves a decisionmaker’s 
undertaking a course of action ‘because’ of not merely ‘in spite of’ [the 
action’s] adverse effects upon an identifiable group.”301  Thus, the Court 
                                                           
 291.  Id.  
 292.  Ashcroft v. Iqbal, 129 S. Ct. 1937, 1945-46 (2009) (detailing collateral-order standard of review). 
 293.  Id. at 1946. 
 294.  Id. 
 295.  403 U.S. 388 (1971). 
 296.  Iqbal, 129 S.Ct. at 1948. 
 297.  Id.; see Monell v. New York City Dept. of Social Servs., 436 U.S. 658 (1978) (finding of vicarious 
liability for state persons under 42 U.S.C. 1983); see also Robertson v. Sichel, 127 U.S. 507 (1888) (detailing 
indemnification of public agents); Dunlop v. Monroe, 11 U.S. 242, 269 (1812) (asserting federal official’s 
liability can result only from his own neglect).   
 298.  Ashcroft v. Iqbal, 129 S. Ct. 1937, 1948 (2009). 
 299.  Id. 
 300.  Id. (quoting Personnel Admin. Of Mass. v. Feeney, 424 U.S. 256, 279 (1979)). 
 301.  Id. at 1948. 
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concluded, a plaintiff “must plead sufficient factual matter to show that 
petitioners adopted and implemented the detention policies at issue not for a 
neutral, investigative reason but for the purpose of discriminating on account of 
race, religion, or national origin.”302 

Iqbal had argued that under a theory of “supervisory liability,” both Ashcroft 
and Mueller could be liable for “knowledge and acquiescence in their 
subordinates’ use of discriminatory criteria to make classification decisions 
among detainees.”303  The majority rejected the argument that “a supervisor’s 
mere knowledge of his subordinate’s discriminatory purpose amounts to the 
supervisor’s violating the Constitution.”304  Here, the majority appeared to 
equate all supervisory liability with the concept of respondeat superior.  That 
concept requires only a master-servant relationship but does not require that the 
master knew of the servant’s activities.  Furthermore, as Justice Souter pointed 
out in his dissent, the petitioners’ second question submitted in its petition for 
certiorari implied an admission that a superior’s actual knowledge of his 
subordinate’s unconstitutional acts made him personally liable.305  In their 
briefs, Ashcroft and Mueller had argued only “that the factual allegations in 
Iqbal’s complaint were insufficient to overcome their claim of qualified 
immunity”306 and “they could not be held liable on a theory of constructive 
notice,”307 but they also conceded “that they would be subject to supervisory 
liability if they had actual knowledge of the assertedly discriminatory nature of 
the classification of suspects as being ‘of high interest’ and they were 
deliberately indifferent to that discrimination.”308 

Justice Souter pointed out that petitioners and respondent both had agreed on 
the proper standard of supervisory liability.309  By ignoring that stipulation, the 
majority decided on a standard without either argument or briefing.  On the 
other hand, the dissent would have accepted the parties’ concessions and 
immediately addressed the issue of whether the complaint properly alleged 
knowledge and deliberate indifference.  The dissent further argued that the 
majority’s decision to rule sua sponte on the “contours of supervisory liability” 
led the Court to resolve an issue that “has divided the Courts of Appeals” and 
to rule on a novel issue without the benefit of argument or briefs.310  The result 
of the majority’s approach, according to the dissent, was not to narrow the 
scope of supervisory liability but to eliminate it entirely.311 

                                                           
 302.  Iqbal, 129 S. Ct. at 1949. 
 303.  Id. (setting forth argument made in respondent’s brief). 
 304.  Ashcroft v. Iqbal, 129 S. Ct. 1937, 1949 (2009) (rejecting respondent’s argument). 
 305.  Id. at 1958 (Souter, J., dissenting) (noting petitioners’ implied admission). 
 306.  Id. (noting petitioners’ implied admission). 
 307.  Id. 
 308.  Iqbal, 129 S. Ct. at 1956 (Souter, J., dissenting) (detailing argument in petitioners’ brief). 
 309.  Id. 
 310.  Ashcroft v. Iqbal, 129 S. Ct. 1937, 1957 (Souter, J., dissenting) (2009) (criticizing majority decision). 
 311.  See id. at 1958. 
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The majority concluded its analysis of the elements of a Bivens claim by 
asserting that in such an action “the term ‘supervisory liability’ is a misnomer,” 
and because “purpose rather than knowledge is required to impose Bivens 
liability on the subordinate for unconstitutional discrimination, the same holds 
true for an official charged with violations arising from his or her 
superintendent responsibilities.”312 

F.  The Majority’s Analysis of the Complaint 

1.  The Clarification of Twombly 

Addressing the pleading requirements of Rule 8(a)(2), the majority noted 
that while Twombly did not require “detailed factual allegations,” it did require 
more than a “defendant-unlawfully-harmed-me accusation.”313  A well-pleaded 
complaint “must contain sufficient factual matter, accepted as true, to ‘state a 
claim to relief that is plausible on its face.’”314  The plausibility standard is not 
a requirement of probability, but it is “more than a sheer possibility that a 
defendant has acted unlawfully.”315  Even a pleading containing facts that are 
“consistent with” liability does not meet the line of plausibility.316 

The majority then set out “two working principles” derived from Twombly.  
First, legal conclusions need not be assumed as true, and consequently a 
complaint that supports the essential elements of a cause of action by legal 
conclusions will not suffice.317  The Court observed that “Rule 8 marks a 
notable and generous departure from the hyper-technical, code pleading regime 
of a prior era, but it does not unlock the door of discovery for a plaintiff armed 
with nothing more than conclusions.”318  Finally under the second working 
principle, an action must also be dismissed “where the well pleaded facts do not 
permit the Court to infer more than the mere possibility of misconduct, the 
complaint has alleged—but it has not ‘show[n]’ that the pleader is entitled to 
relief.”319 

The Court then demonstrated how this two-pronged approach had been 
applied in Twombly.  There, the plaintiffs alleged that the defendants “ha[d] 
entered into a contract, combination or conspiracy to prevent competitive 
entry . . . and ha[d] agreed not to compete with one another” and the defendants 
“parallel course of conduct . . . to prevent competition and inflate prices was 
indicative of the unlawful agreement alleged.”320  The majority pointed out that 
                                                           
 312.  Id. at 1949 (majority opinion) (emphasis added). 
 313.  Id. (quoting Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555 (2007)). 
 314.  Iqbal, 129 S. Ct. at 1949 (citing Twombly, 550 U.S. at 570). 
 315.  Id. (detailing plausibility standard). 
 316.  Ashcroft v. Iqbal, 129 S. Ct. 1937, 1949 (2009). 
 317.  Id.  
 318.  Id. at 1950. 
 319.  Id.  
 320.  Iqbal, 129 S. Ct. at 1950 (quoting Bell Atl. Corp. v. Twombly, 550 U.S. 544, 551 (2007)).  
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Twombly held that the assertion of an unlawful agreement was a “legal 
conclusion” and not entitled to the assumption of truth.321  Twombly next 
addressed the allegations of parallel behavior and noted that such behavior was 
consistent with an unlawful agreement but it was still not plausible because 
parallel behavior “was more likely explained by lawful, unchoreographed free 
market behavior.”322 

2.  The Twombly Standard Applied to the Iqbal Complaint 

Applying its “working principle” that legal conclusions will not be assumed 
as true, the majority first identified the conclusory allegations in Iqbal’s 
complaint.  Addressing Iqbal’s allegations that Ashcroft and Mueller “knew of, 
condoned, and willfully and maliciously agreed to subject [Iqbal]” to 
unconstitutional actions “as a matter of policy, solely on account of [his] 
religion, race, and/or national origin and for no legitimate penological 
interest;”323 and that Ashcroft was the “principal architect of the policy”324 and 
that Mueller was “instrumental”325 in the adoption and execution of the policy, 
the majority concluded that these allegations were analogous to “the pleading 
of conspiracy in Twombly.”326  As such, they “amount[ed] to nothing more than 
a ‘formulaic recitation of the elements’ of a constitutional discrimination 
claim”327 that Ashcroft and Mueller had “adopted a policy ‘because of’ not 
merely ‘in spite of’ its adverse effects upon an identifiable group.”328 

Consequently, the majority found that these allegations were conclusory and, 
thus, not to be assumed as true. 

The majority then addressed what it referred to as the factual allegations of 
the complaint to determine whether the plausibility standard had been met.  The 
opinion quoted the allegations that “the [FBI], under the direction of Defendant 
Mueller, arrested and detained thousands of Arab Muslim men . . . as part of its 
investigation of the events of September 11,”329 and further that “[t]he policy of 
holding post-September 11 detainees in highly restrictive conditions of 
confinement until they were ‘cleared’ by the FBI was approved by defendants 
Ashcroft and Mueller in discussion in the weeks after September 11, 2001.”330  
While classifying these allegations as factual and consequently assumed to be 

                                                           
 321.  Id. (citing Twombly, 550 U.S. at 555). 
 322.  Ashcroft v. Iqbal, 129 S. Ct. 1937, 1950 (2009) (citing Twombly, 550 U.S. at 567) (emphasis added). 
 323.  Id. at 1944 (quoting Brief of Petitioner-Appellant at 172a-173a, Ashcroft v. Iqbal, 129 S. Ct. 1937 
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 324.  Id. (quoting Brief of Petitioner, supra note 323, at 157a). 
 325.  Id. 
 326.  Iqbal, 129 S. Ct. at 1951. 
 327.  Id. (citing Twombly, 550 U.S. at 555). 
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true, the majority ruled that while these allegations might be consistent with 
petitioners’ liability, they did not establish the plausibility of petitioners’ 
liability.331  Between the alternatives of a “purposeful, invidious 
discrimination” and a “nondiscriminatory intent to detain aliens who were 
illegally present in the United States and who had potential connections to 
those who committed terrorist acts,” the majority held that the first was not 
plausible.332 

The majority further argued that even if the well-pleaded allegations allowed 
a plausible inference that Iqbal’s arrest was unconstitutional, the fact that he 
had addressed his claim only to those actions that were committed while he was 
detained in the ADMAX SHU after he had been classified as “of high interest,” 
demanded the allegation of facts that would show that Ashcroft and Mueller 
had “purposefully adopted a policy of classifying post-September 11 detainees 
as ‘of high interest’ precisely because of their race, religion, or national 
origin.”333  This, the majority ruled, the complaint failed to do because, at most, 
the allegations established that Ashcroft and Mueller had only “sought to keep 
suspected terrorists in the most secure conditions available until the suspects 
could be cleared of terrorist activity.”334 

The majority then drew the comparison between the Twombly pleadings and 
those filed in Iqbal.  In Twombly, the doctrine of respondeat superior could 
have bound the corporate defendants, whereas, in Iqbal, Ashcroft and Mueller 
could not be held liable for the actions of lower level government agents unless 
“they themselves acted on account of a constitutionally protected 
characteristic.”335  While the pleadings in Iqbal were more detailed than those 
filed in Twombly, those allegations were specific only as to the actions of lower 
level operatives and the allegations directed toward Ashcroft and Mueller were 
not sufficient to plausibly suggest their “discriminatory state of mind.”336 

The majority finally addressed three arguments that Iqbal claimed had not 
been clearly resolved by Twombly.  First, Iqbal argued that the pleading 
standard in Twombly was limited to antitrust disputes.  The Court answered that 
Twombly involved an interpretation of Rule 8 and given the language of Rule 1 
of the Federal Rules of Civil Procedure, the ruling in Twombly governed the 
pleading standard “in all civil actions and proceedings in the United States 
district courts.”337 

Secondly, Iqbal argued that where, as here, the appellate court had instructed 
the district court to focus and limit discovery so as to preserve petitioners’ 

                                                           
 331.  Id. at 1951. 
 332.  Iqbal, 129 S. Ct. at 1951-52. 
 333.  Id. at 1952. 
 334.  Ashcroft v. Iqbal, 129 S. Ct. 1937, 1952 (2009). 
 335.  Id. 
 336.  Id.  
 337.  Id. at 1953 (quoting FED. R. CIV. P. 1). 
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defense of qualified immunity, the court’s remand should “temper” the 
Twombly construction of Rule 8.338  This, of course, was similar to Justice 
Stevens’ suggestion in his Twombly dissent.  In answer to this argument, the 
majority ruled that “the question presented by a motion to dismiss a complaint 
for insufficient pleadings does not turn on the controls placed upon the 
discovery process.”339  The Court added that its rejection “of the careful-case-
management approach is especially important” in cases involving the defense 
of qualified immunity whose basic purpose “is to free officials from the 
concerns of litigation.”340 

Finally, Iqbal argued that “the Federal Rules expressly allow him to allege 
petitioners’ discriminatory intent ‘generally.’”341  The majority conceded that 
Rule 9(b) of the Federal Rules of Civil Procedure required that “fraud or 
mistake” be pled with particularity while it allowed “[m]alice, intent, 
knowledge, and other conditions of a person’s mind [to] be alleged 
generally.”342  The Court explained that “generally” is a relative term.343  In the 
context of the Iqbal case, it excused Iqbal “from pleading discriminatory intent 
under an elevated pleading standard,” but it did not allow him simply “to plead 
the bare elements of his cause of action.”344 

Having thus disposed of Iqbal’s arguments, the majority reversed the court 
of appeals and remanded the action to that court to decide “whether to remand 
to the District Court so that respondent can seek leave to amend his deficient 
complaint.”345 

3.  The Argument of the Dissent 

As discussed above, in his response to the majority opinion, Justice Souter 
first pointed out that the case was before the Court on the agreed upon 
assumption that a Bivens action allowed personal liability when a federal 
officer violated an individual’s rights under the First and Fifth Amendments 
and on the further concession of Ashcroft and Mueller that supervisory liability 
arose when a superior had actual knowledge of the unconstitutional actions of 
lower officials and was deliberately indifferent.346  The dissent then argued that 
the majority had not only rejected the petitioners’ concessions but then had 
misapplied the Twombly standard.  In the opinion of the dissent, “[g]iven 

                                                           
 338.  Iqbal, 129 S. Ct. at 1953 (quoting Brief for Respondent Javaid Iqbal at 27, Ashcroft v. Iqbal, 129 S. 
Ct. 1937 (No. 07-1015) (Oct. 24, 2008)). 
 339.  Id.  
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 341.  Id. at 1954 (citing Brief for Respondent Javaid Iqbal at 32, Ashcroft v. Iqbal, 129 S. Ct. 1937 (No. 
07-1015) (Oct. 24, 2008)). 
 342.  Id. (quoting FED. R. CIV. P. 9(b)). 
 343.  Id. 
 344.  Iqbal, 129 S. Ct. at 1954. 
 345.  Id. 
 346.  Ashcroft v. Iqbal, 129 S. Ct. 1937, 1954-55 (2009) (Souter, J., dissenting). 
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petitioners’ concession, the complaint satisfies Rule 8(a)(2).”347 
The Iqbal dissent was substantially different from the dissent in Twombly 

where Justice Stevens had defended the “no set of facts” standard of Conley 
and argued for a closely supervised discovery to uncover the nature of the 
defendants’ parallel conduct.  On the other hand, Justice Souter, the author of 
both the Twombly opinion and the Iqbal dissent, did not suddenly change his 
mind about abandoning Conley.  Rather, under his analysis of the Iqbal 
pleadings, the allegations set out in Iqbal’s complaint satisfied the plausibility 
standard that he had outlined in Twombly.  In this judgment, he was joined by 
Justice Breyer, who had also joined him in the majority in Twombly, as well as 
the two Twombly dissenters, Justices Stevens and Ginsburg.  The result of all 
the careful and detailed analyses of the Iqbal complaint by nine justices of the 
Supreme Court under the new Twombly standard was that five concluded the 
complaint did not pass muster and four concluded it did.  Separate analyses of 
the majority and dissent are set out below in some detail to demonstrate how 
difficult it is for even the most brilliant legal minds to apply the Twombly 
standard in complex litigation and arrive at a consistent result. 

Justice Souter’s analysis of the Iqbal allegations provides a unique 
opportunity to observe the author’s application of the Twombly standard to the 
new, yet equally complex fact pattern set out in Iqbal.  It is clear that Justice 
Souter remains comfortable with his Twombly opinion and with its reasoning 
and with the plausibility standard itself, but he is confounded by the results 
reached by the majority.  For him, the basic “fallacy of the majority’s 
position . . . lies in looking at the relevant assertions in isolation.”348 

Justice Souter did not expressly take issue with the majority’s clarification, 
set out in the first working principle, that conclusory allegations will not be 
assumed as true.  Rather, he quoted his earlier opinion to the effect that a court 
must proceed “on the assumption that all the allegations in the complaint are 
true (even if doubtful in fact),”349 and his citation to Neitzke v. Williams that 
“Rule 12(b)(6) does not countenance . . . dismissals based on a judge’s disbelief 
of a complaint’s factual allegations.”350  He concluded: “[t]he sole exception to 
this rule lies with allegations that are sufficiently fantastic to defy reality as we 
know it: claims about little green men, or the plaintiff’s recent trip to Pluto, or 
experience in time travel.  That is not what we have here.”351  This position 
contrasts with Justice Kennedy’s explanation of the first working principle and 
his citation to Justice Souter’s language in Twombly, that while “we must take 
all of the factual allegations in the complaint as true, we ‘are not bound to 

                                                           
 347.  Id. at 1958. 
 348.  Id. at 1960. 
 349.  Id. at 1959 (quoting Twombly, 550 U.S. at 555) (emphasis added). 
 350.  Ashcroft v. Iqbal, 129 S. Ct. 1937, 1954-55 (2009) (Souter, J., dissenting) (quoting Neitzke v. 
Williams, 490 U.S. 319, 327 (1989)) (alteration in original). 
 351.  Id. 
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accept as true a legal conclusion couched as a factual allegation.’”352  For 
Justice Souter, the ultimate “relevant question is whether, assuming the factual 
allegations are true, the plaintiff has stated a ground for relief that is 
plausible.”353 

Readdressing the issue in Twombly, Justice Souter argued that the problem 
for the plaintiff was that the facts alleged were “consistent with conspiracy, but 
just as much in line with a wide swath of rational and competitive business 
strategy unilaterally prompted by common perceptions of the market.”354  
Consequently, allegations of parallel conduct come “close to stating a claim, 
but without some further factual enhancement it stops short of the line between 
possibility and plausibility of ‘entitlement to relief.’”355  On the other hand, in 
his analysis of the Iqbal complaint, Justice Souter found allegations that “are 
neither confined to naked legal conclusions nor consistent with legal 
conduct.”356 

Yet, what ultimately confounded Justice Souter was not the majority’s 
interpretation of Twombly but rather the classification of the allegations 
directed toward Ashcroft and Mueller as conclusory.  Specifically, the Justice 
pointed to the two statements from the complaint that the majority cited as 
setting out factual allegations that did not adequately establish unconstitutional 
behavior.  While he agreed that if those statements stood alone they would not 
satisfy the plausibility standard, he concluded that those allegations did not 
“stand alone as the only significant, nonconclusory statements in the 
complaint.”357  He further argued that there were a number of allegations that 
linked “Ashcroft and Mueller to the discriminatory practices of their 
subordinates.”358  These allegations included that Ashcroft was the “‘principal 
architect’ of the [discriminatory] policy,” that Mueller was “instrumental in 
adoption, promulgation and implementation,” and that Ashcroft and Mueller 
“knew of, condoned, and willfully and maliciously agreed to subject” Iqbal to 
unconstitutional deprivation “as a matter of policy, solely on account of [his] 
religion, race, and/or national origin and for no legitimate penological 
interest.”359 

As Justice Souter noted, the majority classified these very same allegations 
as “bare assertions” and “conclusory” and therefore “not entitled to be assumed 
true.”360  The problem with this classification, he argued, was that the majority 

                                                           
 352.  Id. at 1949-50 (majority opinion) (quoting Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555 (2007)) 
(discussing evidentiary assumption for purposes of motion to dismiss). 
 353.  Id. at 1959 (Souter, J., dissenting). 
 354.  Iqbal, 129 S. Ct. at 1959 (Souter, J., dissenting) (quoting Twombly, 550 U.S. at 554). 
 355.  Id. at 1960 (quoting Twombly, 550 U.S. at 558). 
 356.  Ashcroft v. Iqbal, 129 S. Ct. 1937, 1960 (2009) (Souter, J., dissenting). 
 357.  Id. (citing complaint). 
 358.  Id. 
 359.  Id. at 1939 (majority opinion) (citing complaint). 
 360.  Iqbal, 129 S. Ct. at 1960-61 (Souter, J., dissenting). 
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has not considered the whole picture.  Justice Souter then focused on the 
additional allegations that outlined activities of the Chief of the FBI’s 
International Terrorism Operations Section and the Assistant Special Agent in 
charge of the FBI’s New York field office and the steps they took to 
discriminate “against Arab Muslim men, including Iqbal, solely on account of 
their race, religion, or national origin.”361  Viewed in their entirety, Justice 
Souter argued, these allegations are not conclusory.  What Iqbal is alleging, 
argued Justice Souter, is that Ashcroft and Mueller “helped to create the 
discriminatory policy he has described,” concluding that, “there is no principled 
basis for the majority’s disregard of the allegations linking Ashcroft and 
Mueller to their subordinates’ discrimination.”362 

In addition to joining Justice Souter in his dissent, Justice Breyer wrote a 
separate dissent.  While he approved of the majority’s desire “to prevent 
unwarranted litigation from interfering with ‘the proper execution of the work 
of the Government,’”363 he would have followed the lead of the Second Circuit 
to “structure discovery in ways that diminish the risk of imposing unwarranted 
burdens upon public officials.”364  He then stated that after reviewing the briefs 
and the Court’s opinion, he was unable to find “these alternative case-
management tools inadequate, either in general or in the case before us.”365 

This position was clearly not consistent with the Court’s holding that “the 
question presented by a motion to dismiss a complaint for insufficient 
pleadings does not turn on the controls placed upon the discovery process,”366 
and the obvious implication of Justice Breyer’s point is that there are some 
cases, including Iqbal, where a court is advised to impose appropriate “case 
management tools” prior to ruling on the merits of a plaintiff’s claim.367  This 
position must have developed after Twombly, because Justice Beyer had not 
joined in Justice Stevens’s suggestion that Twombly called for a structured and 
court-managed discovery.  Perhaps he did not believe that the Twombly record 
had justified “alternative case management” tools similar to those the Second 
Circuit recommended in Iqbal.  If that is the case, we are left wondering what 
are the criteria that would allow discovery in one case and deny it in another.  
Perhaps Justice Breyer was being realistic that given the present composition of 
the Court and its clear mandate in Iqbal, future resolutions of motions to 
dismiss could “not turn on the controls placed upon the discovery process.”368 

                                                           
 361.  Id. at 1960. 
 362.  Ashcroft v. Iqbal, 129 S. Ct. 1937, 1961 (2009) (Souter, J., dissenting) 
 363.  Id. at 1961 (Breyer, J., dissenting). 
 364.  Id. (citing Iqbal v. Hasty, 490 F.3d 143, 158 (2007)). 
 365.  Id. 
 366.  See supra note 341. 
 367.  See Ashcroft v. Iqbal, 129 S. Ct. 1937, 1961 (2009) (Breyer, J., dissenting). 
 368.  Id. at 1953 (majority opinion). 
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VI.  HOW WIDESPREAD IS DISCOVERY ABUSE? 

Since the majority opinions in both Twombly and Iqbal expressed great 
concern about allowing an inadequate complaint to “unlock the door of 
discovery for a plaintiff armed with nothing more than conclusions,”369 it 
makes some sense to inquire whether the Court’s concern about excessive 
discovery costs are well taken.  There were two important cost studies of civil 
discovery conducted during the last decade: the first by the RAND Institute for 
Civil Justice370 and the second by the Federal Judicial Center.371  Both studies 
concluded that the overwhelming number of cases pass through the litigation 
process without incurring significant discovery costs.  Only a small percentage 
of the cases filed, those involving substantial complexity and substantial 
damages, result in excessive discovery costs. 

The RAND analysis was based on 5,222 cases filed in 1992-1993 in twenty 
federal districts.  The study excluded “prisoner cases . . . administrative review 
of social security cases, bankruptcy appeals, foreclosure, forfeiture and penalty, 
and debt recovery cases.”372  The procedure involved sending questionnaires to 
the lawyers and judges involved in the selected cases.  Responses were 
received from sixty-seven percent of the judges and forty-seven percent of the 
lawyers.373  The lawyers were requested to report their hours on the assumption 
that time spent was an effective measure of cost.  The conclusion was that over 
half of the cases in the sample involved little or no discovery prior to resolution 
and “fewer than 5% of the filings involved more than ten requests.” 374 

Most of the discovery activity from the sample of cases came from the cases 
that were resolved after issue was joined and after 270 days from the filing 
date.  Some 1,624 cases fell into this group, and the median lawyer hours for 
the entire sample was eighty hours of which only twenty hours were spent on 
discovery.375  The median for the top ten percent of cases within the sample in 
terms of discovery was 300 hours.376  This figure was fifteen times the median 
for discovery of all active cases in the group.  The mean for the same top ten 
percent was 601 hours.377  The differential between the median and mean 
reflects the fact that even in the top ten percent of cases, a relatively small 

                                                           
 369.  Id. 
 370.  James S. Kakalik et al., Discovery Management:  Further Analysis of the Civil Justice Reform Act 
Evaluation Data, 39 B.C. L. REV. 613, 615 (1998). 
 371.  Thomas E. Willging et al., An Empirical Study of Discovery and Disclosure Practices Under the 
1993 Federal Rule Amendments, 39 B.C. L. REV. 525, 526 (1998).  Bryant Garth presents an excellent 
discussion and summary of the RAND and FJC studies.  Bryant Garth, Two Worlds of Civil Discovery:  From 
Studies of Cost and Delay to the Markets in Legal Services and Legal Reform, 39 B.C. L. REV. 597 (1998). 
 372.  See Kakalik, supra note 370, at 620 n.7. 
 373.  Id. at 618. 
 374.  Id. at 621. 
 375.  Id. at 641. 
 376.  Kakalik, supra note 370, at 650. 
 377.  Id. 
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number generated a large amount of the discovery costs. 
The FJC study involved 1,000 cases closed in the last quarter of 1996.  

Excluded from the sample were “social security appeals, student loan 
collections, foreclosures, default judgments and cases that were terminated 
within sixty days of filing.”378  The members of the team involved in the study 
initially contacted 2,000 attorneys from the cases selected and received 
responses from 1,178.379  The FJC’s analysis was based on the responding 
attorneys’ statements of actual costs of litigation.  The median cost reported for 
the 1,178 responses was $13,000 per client and approximately fifty percent of 
those costs were spent on discovery.380  The top five percent of the FJC 
responses reported $170,000 costs per client.381  The antitrust, patent, 
securities, and trademark cases totaled fifty-three cases out of the 1,178, or 4.5 
percent, and the total expenses on discovery per client for this group were 
$305,000.382 

A reasonable conclusion from an analysis of both studies is that the problem 
of out of control discovery costs is limited to a very small percentage of cases 
that involve high stakes and significant complexity.  The real problem facing 
the courts is therefore not runaway discovery costs across the board but the 
early identification of the small percentage of cases that generate excessive 
discovery costs and require detailed judicial supervision.  The FJC study 
demonstrates that antitrust, patent, security, and trademark litigation 
presumptively fall into the category of cases that involve extensive discovery. 

The common characteristics of those cases involving massive discovery 
costs include high stakes, complexity, and contentiousness among the parties 
and attorneys.  Dean Bryant Garth has pointed out that “[t]he evidence also 
supports the idea that these are precisely the cases handled by the elite national 
bar—which is the group that tends to dominate meetings organized to discuss 
problems with civil discovery.”383  The so-called discovery crisis is limited to a 
small percentage of cases filed in the federal district courts.  Therefore, it 
makes little sense to return to judicial decision-making based on technical 
analyses of pleadings rather than merit-based decisions arrived at by summary 
judgment or trial, or in the small percentage of cases where the allegations 
clearly reflect no reasonable possibility that the plaintiff has a cognizable claim. 

                                                           
 378.  Willging, supra note 371, at 528. 
 379.  Id. 
 380.  Id. at 531. 
 381.  Id. at 547 n.34. 
 382.  Willging, supra note 371, at 577-79. 
 383.  Garth, supra note 371, at 602.  
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VII.  DOES THE TWOMBLEY/IQBAL STANDARD SOLVE THE PLEADING PROBLEM?  

A.  Can the “Working Principles” Be Uniformly Applied? 

Given the Iqbal “clarifications,” and the present composition of the Court, 
there is little likelihood that there will soon be a return to Clark’s innovations of 
a notice pleading followed by discovery.  Presently, at least, federal district 
courts will be faced with seriously contested motions to dismiss and, as Iqbal 
makes clear, those motions will have to be resolved before any discovery will 
be allowed.  One would be safe in anticipating that in the future there will be 
many more cases resolved on the pleadings without the benefit of discovery.  
Unquestionably, there is and will be strong support for the direction that Iqbal 
and Twombly have given to future pleading practice. 

Certainly, Judge Dawson and his compatriots from the southern district are 
cheering from their graves; and after over fifty years, the court has effectively 
adopted the recommendations of the 1952 Judicial Conference of the Ninth 
Circuit.  But more recently, the American College of Trial Lawyers issued a 
report384 strongly recommending that “[n]otice pleading should be replaced by 
fact-based pleading.  Pleadings should set forth with particularity all of the 
material facts that are known to the pleading party to establish the pleading 
party’s claims or affirmative defenses.”385 

The Fellows of the American College represent a group of the most 
experienced and successful trial lawyers in the country.  Working in 
cooperation with Mathematica Policy Research Inc., the College and the 
Institute conducted a survey of over 3,800 Fellows of the College.  
Approximately forty percent responded.  On average, the respondents had 
practiced law for thirty-eight years.  About one quarter represented plaintiffs 
exclusively; almost a third represented defendants exclusively; and over forty 
percent represented both but primarily defendants.  Nearly forty percent of the 
respondents litigated complex, commercial disputes but only twenty percent 
primarily practiced in the federal courts, while almost one-third spent an equal 
time in federal and state courts.  The Report represented that “there were some 
exceptions, such as with respect to summary judgment, for the most part there 
was no substantial difference between the responses of those who represent 
primarily plaintiffs and those who represent primarily defendants.”386 

The recommendations from such a cross section of experienced trial lawyers 
                                                           
 384.  FINAL REPORT ON THE JOINT PROJECT OF THE AMERICAN COLLEGE OF TRIAL LAWYERS TASK FORCE 

ON DISCOVERY AND THE INSTITUTE FOR THE ADVANCEMENT OF THE AMERICAN LEGAL SYSTEM 5  (March 11, 
2009, Revised March 20, 2009). 
 385.  Id.  The Report has six sections:  Section 1, General; Section 2, Pleadings; Section 3, Discovery; 
Section 4, Experts; Section 5, Dispositive Motions; Section 6, Judicial Management.  There are also two 
appendices.  Section 3 at eleven pages is substantially the longest section.  Significantly, the report calls for a 
designated docket assigned to a single judge and early judicial management and control of discovery along with 
ongoing judicial education on the impact of technology on discovery. 
 386.  Id. at 2. 
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should be given considerable weight and provide substantial support for the 
Court’s holdings in Iqbal and Twombly.  One could perhaps raise a reservation 
with the College’s attack on notice pleading because of the likelihood that the 
Fellows of the College try a significant percentage of complex cases where 
serious discovery problems arise.  Indeed, discovery recommendations 
dominate the report and demonstrate the grave concerns the respondents shared 
about discovery.  History reflects that judges and trial lawyers, heavily 
involved in antitrust litigation and other complex litigation, have often believed 
that notice pleading creates a serious problem for both judges and trial lawyers 
in the conduct and management of discovery. 

Our analysis of the Court’s opinion in Twombly and the majority and 
dissenting opinions in Iqbal suggest a different and alternative set of problems 
that will almost certainly arise when courts attempt to resolve disputes on the 
pleadings by applying the “working principles” set out in Iqbal.  There, the 
Court drew a significant and important distinction between “conclusory 
allegations” and “facts” but never expressly addressed the difficulty that trial 
courts face in applying those distinctions. 

Justice Souter’s dissent in Iqbal provides an immediate illustration of the 
problems.  The author of the majority opinion in Twombly, sincerely believed 
that the majority in Iqbal was simply incorrect in its classification of what were 
conclusory allegations and what were facts.  Justice Souter arrived at the 
opposite conclusion from the majority in his classifications of the same 
allegations.  However, he may not have recognized the significance of the 
opposing classifications found in the Court’s opinion and in his dissent.  
Reviewing the same complaint containing the same identical allegations, five 
equally competent and experienced justices found “conclusions” while Justice 
Souter and three other justices found “facts.” 

Under the first working principle set out in the Iqbal clarifications, 
conclusory allegations are not assumed to be true.  Thus, the majority and 
minority started in a very different place in analyzing the adequacy of the Iqbal 
complaint.  Given such a disparity in analysis among the justices, there can be 
little hope that trial judges ruling on future motions to dismiss and applying the 
same working principles will reach uniform and consistent results as to which 
allegation is a fact and which a conclusion. 

Consistency and uniformity may or may not be a comfort for idle minds, but 
when a “standard” demonstrates from its very first application that it cannot be 
uniformly applied, then we can be certain that in future applications of that 
standard, many cases will be resolved on pleading technicalities and not on 
their merits.  Final judicial decisions will vary from case to case depending on 
whether an individual trial judge sees “conclusions” or “facts” and, on the 
occasions of appeal, whether the reviewing courts agree.  If decisions on the 
merits are our ideal, the Court has chosen a very unfortunate path. 

The participants in the American College study had an average of only 
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thirty-eight years of experience and had commenced their practice more than 
twenty years after the adoption of the Federal Rules and after many states had 
adopted those same Rules.  Thus, many of them had little or no experience 
under code practice and had not been personally involved in a century spent 
debating whether a particular allegation was a fact or a conclusion. 

In preparing a complaint, a plaintiff’s counsel confronts one of two 
situations.  Counsel will either be able to uncover all the information necessary 
to set out the facts required to make out the essential elements of a cause of 
action, or he or she will realize that some of the information necessary to state a 
cause of action is solely within the control of the opposing party.  For example, 
any time an essential fact involves a defendant’s state of mind, the plaintiff 
faces a serious problem.  The necessary state of mind might in fact have 
existed, but only the opposite party actually knows.  Unless the defendant is 
willing to “confess,” an unlikely assumption, the best the plaintiff can do is 
plead whatever available information is circumstantially relevant and may 
support an inference to the required state of mind. 

In the first situation, where the plaintiff has readily available all the 
necessary information to establish a cause of action, a plaintiff should be 
readily able to pass muster at the motion to dismiss stage.  All that is required is 
for the pleader to have the necessary technique.  The second situation, where 
information about the essential element is completely within the control of the 
defendant, presents a very different problem for a plaintiff attempting to move 
beyond a motion to dismiss and advance to discovery.  In Twombly, the 
plaintiff had to establish that the defendants agreed among themselves not to 
compete.  In Iqbal, the plaintiff had to demonstrate that Ashcroft and Mueller 
acted against him with a constitutionally discriminatory motive.  In both cases, 
the plaintiffs were faced with the need to plead an essential fact that was within 
the control of the defendants. 

In both cases, the Court required the plaintiff to file a complaint that 
established the plausibility of the required state of mind of the defendants at 
least circumstantially.  From the Court’s conclusions in both cases, where it 
dismissed the plaintiffs’ claims, one could reasonably conclude that it may not 
be possible to defeat a motion to dismiss when the mental state of a defendant 
is an essential issue in dispute.  But the Court emphasized that plausibility is 
not a “heightened pleading requirement;” that the facts alleged need not 
demonstrate probability, but must show something more than “possibility” and 
something more than “consistent with.” 

As a mathematical and logical result of the Court’s attempt to locate 
“plausibility” somewhere between “possibility” and “probability,” we can 
conclude that in order to satisfy the plausibility test, allegations may be less 
than fifty-one percent likely, since that figure is mathematically the lowest 
range of probability.  It follows that any inference that is at least fifty percent 
likely meets the plausibility test.  It further follows that where there are two 
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equally likely inferences from the factual allegations—one that is consistent 
with the defendant’s required state of mind and the other inconsistent—the 
plaintiff has met the plausibility standard.  On the other hand, if the alternative 
inference is more probable, then the plaintiff has not met the standard and the 
complaint should be dismissed. 

The following examines how that analysis applies to the Twombly and Iqbal 
complaints.  In Twombly, the Court recognized two rational inferences from the 
fact of the defendants’ parallel activity.  The first inference was that the 
defendants had conducted their parallel activities as a result of an agreement; 
the second inference was that the parallel conduct was “just as much in line 
with a wide swath of rational and competitive business strategy unilaterally 
prompted by common perceptions of the market.”387  If, indeed, inferences one 
and two are equally reasonable, then logically either inference is plausible.  But 
in Twombly the Court ruled that inference number one “without some further 
enhancement . . . stop[ped] short of the line between possibility and plausibility 
of ‘entitlement to relief.’”388  The reason that the first inference did not satisfy 
the plausibility standard was, as the Court ruled, the second was more likely 
than the first.  The Court has, thus, applied a reverse probability standard and 
where the unfavorable inference is more likely, the complaint must fail. 

There are at least three problems with the Court’s plausibility standard or its 
“reverse probability” test as applied to the allegations set out in the Twombly 
complaint.  First, it is not clear as a matter of logic why inference one is not at 
least equally likely to be true as inference two.  For example, in his dissent, 
applying the plausibility standard, Justice Stevens found that the allegations of 
the complaint had satisfied the standard.  This conclusion demonstrates that 
equally able judges can apply the same standard to the same facts and reach 
opposite conclusions.  Secondly, deciding which inference is the more likely 
depends, at least in part, on how an individual judge frames the alternatives.  
Thus, in Twombly, the alternative inferences could reasonably be framed as 
follows: the defendants either agreed to their parallel conduct or they did not.  
Stated in that manner, the inferences are equally likely and the plausibility test 
has been met.  To argue that those alternatives are too conclusory and not 
factual enough brings us back to the earlier problem of distinguishing “fact” 
from “conclusion.”  Third, as a practical matter, the Court in Twombly applied 
an adverse inference against the pleader just as if the Court had been ruling on 
a demurrer. 

The same problems arise when applying the test to the Iqbal complaint.  The 
allegations are again consistent with two inferences: first, that Ashcroft and 
Mueller designated Arab Muslim detainees, such as Iqbal, as being of “high 
interest” and retained them in the ADMAX SHU because of their race, religion, 
                                                           
 387.  Bell Atl. Corp v. Twombly, 550 U.S. 544, 554 (2007). 
 388.  Id. at 557 (quoting PM Research, Inc. v. College of Am. Pathologists, 170 F.3d 53, 56 (1st Cir. 
1999)). 
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and national origin; or the second, that the Muslim detainees, including the 
plaintiff, were held because of evidence of the detainees’ involvement in 
supporting terrorist activity.  The Court ruled that inference two was more 
likely and consequently that the plaintiff had not satisfied the plausibility test. 

Justice Souter, the author of the plausibility standard, applied that standard 
to the same allegations and disagreed with the Court.  He concluded that the 
plaintiffs had alleged an adequate claim against Ashcroft and Mueller.  When 
equally able judges apply the same standard to the same allegations and arrive 
at diametrically opposite conclusions, it is a strong argument that the standard 
is difficult to apply.  Standards are, of course, essential in a well-ordered 
judicial system and it is not unusual for different judges to apply the same 
standard and arrive at different conclusions.  It happens all the time.  However, 
establishing a standard to be applied at the motion to dismiss stage and at the 
commencement of the case presents an exceptionally difficult challenge.  At 
that early stage in the proceeding, there is the very real possibility of a 
premature dismissal of a viable claim.  The great strength of the Conley 
construction of Rule 8(a) was that few, if any, cases were dismissed on mere 
technicalities.  Most cases were either settled or resolved on the merits.  The 
real danger of applying a pleading standard that requires a judge to distinguish 
between factual and conclusory allegations, and between plausible and non-
plausible inferences, is that some meritorious actions will be dismissed 
prematurely on the pleadings. 

The opinions of the Court in Twombly and Iqbal make much of the claim 
that the Court has not imposed a “heightened pleading requirement” because 
the plaintiff need not meet a probability requirement; but in each case, the 
Court imposed a negative probability ruling.  In order to reject the inference 
suggested by the plaintiff, the Court had to conclude that inference two was 
more likely.  The only logical way to support the Court’s conclusion, in both 
Twombly and Iqbal, that inference two was the more likely was for the Court to 
reinstitute the common-law rule that no intendment in favor of the pleader 
could be made upon a demurrer.  The “plausibility” test, as understood by the 
Court and as applied to the Twombly and Iqbal complaints, seems clearly to 
reject the long held proposition that all inferences are to be drawn favorable to 
the pleader.  Again, this is a substantial change in pleading practice and 
difficult to support in face of the Court’s claim that there has been no 
“heightened pleading standard” imposed. 

Whether or not the “working principles” set out in Iqbal reflect a heightened 
pleading standard is really academic.  The real problem is that the principles 
will not produce uniform results.  The members of the Supreme Court could not 
agree on what allegations in the Twombly and Iqbal complaints were “fact” and 
what were “conclusions.”  Nor could they agree on whether an essential 
inference suggested by the allegations was “plausible” or not.  How then can 
we expect trial judges to achieve uniform results in distinguishing “facts” from 
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“conclusions” and in determining whether or not a required inference is 
“plausible?” 

The Court’s price for protecting litigants from discovery abuse is very high.  
At least some cases of merit will certainly be dismissed so that the small 
percentage of cases that cause discovery abuse will be protected.  Appellate 
courts will certainly be faced with the review of substantially more rulings on 
motions to dismiss and will be required to rule de novo on the same issues of 
facts and conclusions and plausible inferences already decided at the trial 
level.389  There will be years spent on these appellate reviews and there will be 
substantial delays in the final resolution of these disputes.  All this, to protect a 
small percentage of cases from discovery abuse.  Ironically, any expenses 
saved in discovery and in judicial supervision could be equaled or exceeded by 
the costs of briefing and arguing at the trial and appellate level the issues raised 
on  additional thousands of motions to dismiss.  This redirection of litigation 
from excessive discovery to the side tracking of litigation until technical 
pleading issues are finally resolved will result in what Judge Clark referred to 
as “[g]uillotining an action . . . to death.”390  The history of and the reason for 
the abandonment of common law and code pleading is there for us to review 
and the Court’s attempted compromise between the technicalities of code 
pleading and the simplicity of notice pleading turns out to be no compromise at 
all. 

B.  A Final Defense of Discovery 

The problem of discovery abuse finds its roots in our adversary system.  
There are many cases where it is to the mutual advantage of both sides to agree 
on a discovery protocol that will bind both parties during the pre-trial period.  
The difficulty arises when the mutual needs for discovery are substantially 
different.  It is in these situations that the advocate will press his or her 
advantage to the extent the Rules allow and it is precisely these cases that 
demand substantial judicial oversight.  As an example, where one side needs to 
establish proof of an essential element of its case, especially where proof of that 
element is in the control of the other side, as in Twombly and Iqbal, it is not 
surprising to find the opposing side taking every advantage provided by the 
Rules to avoid disclosure.  Likewise, a party will often attempt to broaden the 
scope of what is “relevant to any party’s claim or defense”391 if that strategy is 

                                                           
 389.  The burden on appellate courts will clearly increase since trial court dismissals of complaints will be 
immediately appealable while rulings on discovery motions are interlocutory. 
 390.  See Clark, supra note 56, at 439. 
 391.  FED. R. CIV. P. 26(b)(1).  As originally drafted Rule 26(b) extended to information “reasonably 
calculated to lead to the discovery of admissible evidence.”  FED. R. CIV. P. 26 advisory committee’s note.  
After many recommendations, the rule was amended for the reasons explained in the Advisory Committee 
Notes for the 2000 Amendment: 
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to that party’s advantage. 
Some time before the Twombly and Iqbal decisions, a prominent scholar 

argued that the Conley construction of Rule 8(a)(2) played a major role in the 
broad allowance of discovery under the Rules.  As he stated his position, “[i]f a 
claimant can proceed to discovery without any legally relevant allegations at 
all, then the plaintiff’s pleading sets no standard of relevance to control the 
scope of discovery.”392  It is a legitimate point and is the same point made by 
Judge Dawson in his dispute with Judge Clark fifty years ago.  As a practical 
matter, however, there are very few complaints filed that take full advantage of 
the general pleading allowed under Rule 8(a)(2).  The typical complaint filed in 
federal and state courts contains an introductory section in which the available 
facts are set out in some detail.  This section of the complaint is then followed 
by separate counts in which the facts are incorporated by reference and the 
legal theory is laid out.393  Interestingly enough, most successful Rule 12(b)(6) 
motions, few as they were under the Conley standard, were the result of either 
over-pleading or pleading a count on a legal theory that was not supported by 
the facts set out in the complaint. 

Detailed pleadings make considerable sense under the required disclosures 
now set out in Rule 26 because the more specific the complaint, the more 
information will be required.394  It is not as clear why so many plaintiff 
counsels filed such detailed complaints before the adoption of the Rule 26(a) 
amendments.  One explanation is that a detailed complaint may encourage 
defense attorneys to join in immediate and constructive settlement discussions.  
A second explanation is that the complaint is written to educate the judge on 

                                                                                                                                       
[T]he amendments describe the scope of the party-controlled discovery in terms of matter relevant to 
the claim or defense of any party.  The court, however, retains authority to order discovery of any 
matter relevant to the subject matter involved in the action for good cause.  The amendment is 
designed to involve the court more actively in regulating the breadth of sweeping or contentious 
discovery.  The Committee has been informed repeatedly by lawyers that involvement of the court in 
managing discovery is an important method of controlling problems of inappropriately broad 
discovery.  Increasing the availability of judicial officers to resolve discovery disputes and 
increasing court management of discovery were both strongly endorsed by the attorneys surveyed by 
the Federal Judicial Center. 

 
Id. 
Neither that amendment nor the bar’s request for more active judicial involvement has solved the problem of 
“inappropriately broad discovery.” 
 392.  Geoffrey C. Hazard, Jr., From Whom No Secrets Are Hid, 76 TEX. L. REV. 1665, 1685 (1998). 
 393.  This observation is based on my own experience of over fifty years, twenty of which were spent as a 
Superior Court Judge in Massachusetts.  During that time, I have read thousands of complaints.  Rarely, if ever, 
did I come across a complaint that took full advantage of the simplified forms set out in the Appendix. 
 394.  See FED. R. CIV. P. 26.  The 2000 amendments to Rule 26, removing the opt out provision of Rule 
26(a), fail to recognize that a substantial percentage of cases filed have a very short life.  Compare FED. R. CIV. 
P. 26(a)(2000), with FED. R. CIV. P. 26(a)(1999).  For example, where a plaintiff’s only significant remedy is a 
temporary injunction, the ruling up or down, as a practical matter, ends the court’s role.  The disclosure 
requirements impose considerable costs up front and the procedure is irrelevant and unnecessary to the short-
lived case.  In such a situation, a plaintiff may chose to avoid the federal court and seek a TRO in a state court. 
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the plaintiff’s case.  This makes special sense under a designated docket 
system.  Whatever the motive, the typical complaint attempts to show the 
plaintiff’s case in its best light.  It follows as a practical matter that complaints 
filed under the Federal Rules have often been as detailed as those filed under 
Field Code jurisdictions.  What was different between Field Code and federal 
procedures was that, because of the Conley standard, far fewer federal cases 
were resolved on the pleadings. 

As the use of discovery has evolved over seventy years, it has become clear 
that the greatest problem and the source of the greatest costs is document 
discovery.  Depositions are limited by the number of relevant participants in a 
disputed transaction.  The substitution of paper documents by electronic 
storage, along with the dramatic increase in electronic communications, has 
only increased the problems of Rule 34 discovery.  In addition, the American 
system of costs that are ordinarily borne by each side, rather than transferred to 
the losing side, fails to motivate either party to be prudent and selective in 
discovery demands. 

The same prominent scholar has pointed out the distinction between 
document discovery under the American system and the civil law: 

 
In contrast to common-law jurisdictions, a word is sufficient about document 
discovery under the civil-law systems.  There is none.  Under the civil law, a 
party has a right only to request the court to require the opposing party to 
produce a document.  This arrangement is a corollary to the general principle in 
the civil-law system that the court, rather than the parties, is in charge of the 
development of evidence . . . . [I]n some civil-law systems, a party may be 
compelled to produce a document when the judge concludes that the document 
is the only evidence concerning the point [in] issue.395 

  
 Before the federal courts returned to more frequent resolution of claims on 
the pleadings, one could have hoped that there would have been more effort 
given to effective judicial involvement in discovery.  The Twombly and Iqbal 
majorities simply dismissed that option.  In the words of Twombly: 

 
It is no answer to say that a claim just shy of a plausible entitlement to relief 
can, if groundless, be weeded out early in the discovery process through 
‘careful case management’ . . . given the common lament that the success of 
judicial supervision in checking discovery abuse has been on the modest 
side.396 

 
Iqbal used even stronger language: “[T]he question presented by a motion to 

                                                           
 395.  Hazard, supra note 392, at 1682 (emphasis added). 
 396.  Bell Atl. Corp. v. Twombly, 550 U.S. 544, 559 (2007). 
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dismiss a complaint for insufficient pleadings does not turn on the controls 
placed upon the discovery process.”397 

Both the majority and dissent in Twombly referred to Judge Easterbrook’s 
article on discovery abuse written some twenty years ago.398  Justice Stevens, in 
his dissent, noted that the remedies that Judge Easterbrook suggested to solve 
discovery abuse “require[d] a revolution in civil procedure.”399  But do they?  
While Justice Stevens detailed the provisions of Rule 16 applicable to the 
management of discovery, he did not specifically refer to the Rule 26(f) 
subsection, added to the Rules in 1980, that granted considerable judicial 
control over discovery.400  It was not the Rules that were inadequate, it was the 
reticence of many federal judges to take actions they believed were 
contradicted by our adversary system. 

The administrative difficulties of judicial management of discovery have 
been much overstated.  An early judicial intervention in a case by an 
experienced judge could easily identify the small percentage of cases where 
there would be a high likelihood of abuse if there were no judicial supervision.  
Having identified those cases, the court could become personally and actively 
involved in formulating the discovery plan.  The remaining cases would not 
ordinarily demand that amount of detailed supervision.  It is true that the full 
scope of discovery is available in all cases.  Thus, there have always been cases 
where a party, for perceived tactical reasons, has abused the discovery process.  
This is not because the case is complex but because he hopes that excessive 
discovery will lead the opposing side to enter into an unfavorable settlement or 
to abandon its action altogether.  Such tactics become apparent early in the 
proceedings, and it is the responsibility of judges to intervene in such cases and 
impose appropriate sanctions.  If litigators were on notice that the courts would 
deal harshly with such tactics, such incidents would be few and far between. 

For example, because Twombly was a complex class action antitrust case, it 
was immediately identified as a case that would potentially involve significant 
discovery costs and potential abuse.  Identifying the initial issue was simple 
enough: was the parallel conduct of the defendants the result of an agreement?  
An experienced trial judge, in conference with the attorneys, could have 
directed discovery limited to this point.  Indeed, the trial court could and should 
have been actively involved in directing such discovery. 

The majority in Twombly expressed major reservations with that type of 
judicial involvement and argued that: 

 
[D]etermining whether some illegal agreement may have taken place between 
unspecified persons at different ILECs (each a multibillion dollar corporation 

                                                           
 397.  Ashcroft v. Iqbal, 129 S. Ct. 1937, 1953 (2009). 
 398.  Frank H. Easterbrook, Discovery as Abuse, 69 B.U. L. REV. 635 (1989). 
 399.  Twombly, 550 U.S. at 595 n.14 (Stevens, J., dissenting). 
 400.  Id. at 595 n.13. 
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with legions of management level employees) at some point over seven years is 
a sprawling, costly, and hugely time-consuming undertaking not easily 
susceptible to the kind of line drawing and case management that the dissent 
envisions.401 

 
The basic problem with the Court’s argument is that it provides a multi-

layered corporate defendant with a defense unique to it and unavailable to a 
less complex organization whether or not it is rotten at its core. 

In support of this position, the majority quoted Judge Easterbrook, stating, 
“[t]he judicial officer always knows less than the parties and the parties 
themselves may not know very well where they are going or what they expect 
to find.”402  In the context of the central problem of Twombly, (i.e. whether the 
defendants agreed to their parallel conduct) the quotation was simply not 
applicable to the facts.  The defendants knew whether or not they had an 
agreement, and the plaintiffs wanted to find out.  The judge should have 
understood both positions, and that if there was an agreement, the defendants 
did not want the plaintiffs to know.  What is so difficult about that?  Also, why 
should the fact that the defendants were big, complex, multi-layered 
corporations have anything to do with it?  The only requirement was that the 
trial court initially focus on that one issue.  When that issue was resolved, and 
if it resulted that there was no agreement, the case would have been resolved on 
the merits.  If the answer is that there was an agreement, further discovery 
would have been appropriate or, better still, effective mediation could have 
resolved the case. 

Such active and early judicial intervention, where the court initially 
participated in appropriately staged discovery, remains a better remedy for 
managing the small percentage of cases where extensive discovery can be 
anticipated than resolving a higher percentage of cases on the pleadings 
alone.403  Early judicial management of discovery will result in more 
resolutions on the merits, while more resolutions on the pleadings will result in 
more resolutions on procedural technicalities.  It is not that judicial intervention 
in discovery was ineffective, it was not tried and this is surely an unfortunate 
reason to bring back the days of Baron Parke.404 

 
 

                                                           
 401.  Id. at 560 n.6 (majority opinion). 
 402.  Id. 
 403.  There is an oft-stated and legitimate concern about the frivolous and baseless claim filed with the 
hope of finding something in discovery to hang one’s hat on.  Again, an aggressive pretrial, a judicially focused 
discovery, and, where appropriate, the utilization of Rule 11(c) sanction will provide a better systemic result 
than submitting every case to an initial Rule 12(b)(6) review under the Twombly-Iqbal standard. 
 404.  See Clark, supra note 54, at 46 (discussing Crogate’s case). 


