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Five Realities About the Current Financial and Economic Crises 

James H. Carr1 & Katherine Lucas-Smith2 

 
It would be difficult to overstate the dire condition of the U.S. economy as 

inherited by President Barack Obama on January 20, 2009.  At that time, the 
economy stood on the precipice of collapse.  Over the past year and a half, a 
combination of economic stimulus spending and continued bank bailouts 
successfully averted a second Great Depression and returned the major banks to 
profitability.  But the challenge of laying the foundation for a more promising 
long-term economic future for America remains largely unaddressed.  In fact, 
despite recent positive GDP and employment data, the foreclosure crisis that 
initially imploded the credit markets and undermined the economy continues to 
worsen.  And many characteristics of the current recovery are cause for 
concern. 

This paper presents five key points about the recent near collapse of the 
financial system and the efforts to rein in foreclosures and reinvigorate the 
economy.  It concludes with recommendations to ensure a robust and 
sustainable economy that serves working Americans more effectively and that 
limits the prospects of a repeat of the financial misconduct that led to the crisis. 

I.  THE FORECLOSURE CRISIS WAS AVOIDABLE 

One of the most dispiriting aspects of the Great Recession is that it was 
largely avoidable.  For more than a decade before the recession began, financial 
institutions increasingly engaged in practices intended to mislead, confuse, and 
otherwise limit a consumer’s ability to judge the value of financial products 
offered in the market and to make informed decisions.  Nowhere was this more 
evident than in the subprime home mortgage market.3  Excessive mortgage 
broker fees, irresponsible loan products, inadequate underwriting, bloated 
appraisals, abusive prepayment penalties, and fraudulent servicing practices 

 
 1. Chief Business Officer, National Community Reinvestment Coalition.  This article is based on an 
earlier address by Mr. Carr.  See James H. Carr, Nat’l Comty. Reinvestment Coal., Keynote Address at the 
Suffolk University Law School Macaronis Institute for Trial and Appellate Advocacy Symposium:  States in 
the Vanguard:  Protecting Consumers During the Financial Crisis (Apr. 10, 2010). 
 2. Special Assistant, National Community Reinvestment Coalition. 
 3. See generally James H. Carr, Responding to the Foreclosure Crisis, 18 HOUSING POL’Y DEBATE 837 
(2007). 
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were major aspects of the problem.4 
Over the past couple of years, some have attempted to lay the problems at 

the doorsteps of low and moderate income and minority households—arguing 
that public policies to promote homeownership were responsible for the 
foreclosure crisis.  According to the Center for Responsible Lending, less than 
10% of subprime loans originated between 1998 and 2006 were for first-time 
homeownership.5  The majority of subprime loans originated during that period 
were for refinancing.  Moreover, the current crisis was not, as some argue, a 
result of pressure on lenders to extend loans to unqualified borrowers due to the 
Community Reinvestment Act (CRA).  The Federal Reserve Board reports that 
only 6% of high-cost subprime loans made to low and moderate income 
households were covered by CRA.6  The majority of subprime loans were 
originated outside of the CRA regulatory framework. 

The potential dangers of and damages caused by abusive subprime lending 
were documented, discussed, and debated for more than a decade, only to be 
dismissed by the federal regulatory agencies responsible for protecting the 
consumer rights of the American public.7  Organizations such as the National 
Community Reinvestment Coalition,8 Center for Community Change,9 
National Consumer Law Center,10 National Fair Housing Alliance,11 and 

 
 4. James H. Carr, Nat’l Comty. Reinvestment Coal., Speech at the NAACP Annual National Convention 
in Cincinnati, Ohio:  Understanding the Foreclosure Crisis:  Don’t Believe the Hype! 4 (July 14, 2008), 
http://assetfunders.org/library/documents/jamescarrnaacpremarks.pdf. 
 5. See generally CTR. FOR RESPONSIBLE LENDING, ISSUE PAPER NO. 14, SUBPRIME LENDING:  A NET 

DRAIN ON HOMEOWNERSHIP 3 (2007), http://www.responsiblelending.org/mortgage-lending/research-analysis/ 
Net-Drain-in-Home-Ownership.pdf (estimating only 9% of subprime loans since 1998 went to first-time 
homebuyers). 
 6. Randall Kroszner, The Community Reinvestment Act and the Recent Mortgage Crisis, in FEDERAL 

RESERVE BANKS OF BOSTON AND SAN FRANCISCO, REVISITING THE CRA:  PERSPECTIVES ON THE FUTURE OF 

THE COMMUNITY REINVESTMENT ACT 8-11 (2009), http://www.frbsf.org/publications/community/cra/revisiting 
_cra.pdf. 
 7. James H. Carr & Kate Davidoff, Legislative and Regulatory Responses to the Foreclosure Crisis, 17 
J. AFFORDABLE HOUSING & COMMUNITY DEV. L. 283, 288 (2008) (arguing Federal Reserve Board never fully 
exercised power to prohibit unfair and deceptive practices). 
 8. NAT’L CMTY. REINVESTMENT COAL., THE BROKEN CREDIT SYSTEM:  DISCRIMINATION AND UNEQUAL 

ACCESS TO AFFORDABLE LOANS BY RACE AND AGE 24 (2003), http://www.omm.com/omm_distribution/news 
letters/client_alert_financial_services/pdf/ncrcdiscrimstudy.pdf (finding predatory lenders discriminate against 
minority and elderly borrowers). 
 9. See generally Allen J. Fishbein, Going Subprime, SHELTERFORCE, Sept./Oct. 2002, 
http://www.nhi.org/online/issues/125/goingsubprime.html (discussing effect of Fannie Mae and Freddie Mac’s 
entry into subprime lending market). 
 10. Predatory Mortgage Lending:  The Problem, Impact and Responses:  Hearing Before the S. Comm. 
on Banking, Hous., & Urban Affairs, 107th Cong. (2001) (statement of Irv Ackelsberg, Managing Attorney, 
Community Legal Services, Inc.), available at http://banking.senate.gov/01_07hrg/072701/aklsbrg.htm 
(testifying on behalf of National Consumer Law Center). 
 11. NATIONAL FAIR HOUSING ALLIANCE, 2006 FAIR HOUSING TRENDS REPORT:  UNEQUAL 

OPPORTUNITY—PERPETUATING HOUSING SEGREGATION IN AMERICA 21 (2006), http://www.nationalfair 
housing.org/LinkClick.aspx?fileticket=sRQLf%2bEOJL0%3d&tabid=3917&mid=5321 (cataloging effect of 
abusive subprime lending on consumers). 
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Consumer Federation of America,12 to name a few, published research on the 
risks of subprime lending and other exotic mortgage products for up to or more 
than a decade.  The Fannie Mae Foundation published two papers in 2001 on 
various aspects of predatory lending in distressed communities.13  The peer-
reviewed journal Housing Policy Debate devoted an entire special issue to 
risky, high-cost lending in 2004.14  And in 2006, the Center for Responsible 
Lending warned of the impending foreclosure crisis when it estimated that 2.2 
million foreclosures would take place in the next eighteen months.15  In short, 
this crisis was not only predictable, it was predicted. 

Federal regulatory agencies were aware of the problems and had the 
authority to act.  The Federal Reserve, for example, was given authority to 
regulate reckless, high-cost mortgage loans in 1994, but did not do so until 
2008.16  On the rare occasions when federal regulators did intervene, they 
preempted and set aside state laws intended to protect borrowers from 
deceptive and unsustainable loan products.  The Office of the Comptroller of 
the Currency (OCC), for instance, preempted North Carolina’s groundbreaking 
1999 anti-predatory lending law.  Since 1999, OCC has preempted state-level 
consumer protection laws in North Carolina, Georgia, New York, New Jersey, 
and other jurisdictions.17 

The consumer protection deficiencies that characterized the subprime 
mortgage market were indicative of the loose regulation of the financial system 
more broadly.  Inadequate oversight of the bond ratings agencies, for example, 
enabled those firms to stamp investment grade on hundreds of billions of 

 
 12. Protecting Homeowners:  Preventing Abusive Lending While Preserving Access to Credit:  Joint 
Hearing Before the Subcomms. on Fin. Insts. & Consumer Credit and Hous. & Cmty. Opportunity of the H. 
Comm. on Fin. Servs., 108th Cong. (2003) (statement of Allen J. Fishbein, Director for Housing and Credit 
Policy, Consumer Federation of America), available at http://financialservices.house.gov/media/pdf/110503af. 
pdf. 
 13. See generally JAMES H. CARR & JENNY SCHUETZ, FANNIE MAE FOUNDATION, FINANCIAL SERVICES IN 

DISTRESSED COMMUNITIES:  FRAMING THE ISSUE, FINDING SOLUTIONS (2001) (discussing lending practices in 
minority and low-income communities), available at http://www.knowledgeplex.org/kp/report/report/ 
relfiles/FinancialServices.pdf; JAMES H. CARR & LOPA KOLLURI, FANNIE MAE FOUNDATION, PREDATORY  
LENDING:  AN OVERVIEW (2001) (providing overview of predatory lending practices), available at 
http://www.knowledgeplex.org/kp/report/report/relfiles/FinancialServices.pdf. 
 14. See generally Symposium, Market Failures and Predatory Lending, 15 HOUSING POL’Y DEBATE 449 
(2004).  James Carr was Housing Policy Debate’s editor at the time. 
 15. ELLEN SCHLOEMER, WEI LI, KEITH ERNST & KATHLEEN KEEST, CTR. FOR RESPONSIBLE LENDING, 
LOSING GROUND:  FORECLOSURES IN THE SUBPRIME MARKET AND THEIR COST TO HOMEOWNERS 11 (2006), 
http://www.dhcd.virginia.gov/VFPTF/Reports/losing_ground.pdf (projecting cost of foreclosures to households 
as high as $164 billion). 
 16. Press Release, Federal Reserve Bank (July 14, 2008), http://www.federalreserve.gov/newsevents/ 
press/bcreg/20080714a.htm (announcing regulation of mortgage lenders to protect consumers from unfair or 
deceptive acts). 
 17. Gary Whalen, The Wealth Effects of OCC Preemption Announcements After the Passage of the 
Georgia Fair Lending Act (Office of the Comptroller of the Currency, Economics and Policy Analysis 
Working Paper 2004-4), http://www.occ.gov/publications/publications-by-type/economics-working-papers/ 
2008-2000/wp2004-4.pdf (discussing OCC preemption in Georgia). 
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dollars of securities that were little more than junk bonds.  A shadow financial 
industry as large as the regulated financial sector traded unregulated derivative 
products so complex that their risks were often not fully understood, even 
within the institutions that packaged and sold them.  No systemic risk regulator 
existed to intervene and potentially take control of financial firms whose 
reckless behavior posed a risk to the entire financial system. 

II.  THE BANK BAILOUTS HAVE NOT FULLY SUCCEEDED 

The loans, capital infusions, and guarantees that collectively constitute the 
banking “bailouts” add up to more than $23 trillion, according to Neal 
Barofsky, the Department of the Treasury’s Special Inspector General for the 
Troubled Asset Relief Program (TARP).18  The bank bailouts helped avert a 
total collapse of the nation’s largest financial firms and return them to 
profitability.  But the bailouts did not stem the foreclosure crisis and have not 
encouraged those firms that received the greatest public support to increase 
lending.  As a result, the bailouts can be seen as only a partial success.  Indeed, 
seven of the ten largest U.S. banks returned to profitability in 2009.  Several 
posted record-breaking quarterly profits and near-record annual profits.  Wall 
Street paid out bonuses at near-record levels, including at banks that lost 
money.19  At the same time, however, consumer lending contracted in each of 
the four quarters of 2009.  The 3% decline between the second and third 
quarters is the largest drop since the Federal Deposit Insurance Corporation 
(FDIC) started tracking lending levels in 1984.  Total lending fell 7.5% in 
2009,20 and banks that received bailout funds cut lending more aggressively  
(-9.2%) than firms that did not receive government money.21  Anemic lending 
by the major banks has continued into the first quarter of 2010.22  Janet Yellen, 
President of the Federal Reserve Bank of San Francisco, called the flow of 
credit from large financial firms to small businesses “extremely weak.”23  
Stated otherwise, as profits and bonuses at the largest banks have gone up, 

 
 18. Dawn Kopecki & Catherine Dodge, U.S. Rescue May Reach $23.7 Trillion, Barofsky Says, 
BLOOMBERG, July 20, 2009, http://www.bloomberg.com/apps/news?pid=20601087&sid=aY0tX8UysIaM 
(quoting Barofsky’s criticism of Treasury Department’s lack of transparency in using TARP funds). 
 19. Eric Dash, Ailing Banks Favor Salaries over Shareholders, N.Y. TIMES, Jan. 26, 2010, at B1, 
available at http://www.nytimes.com/2010/01/27/business/27pay.html (reporting on bank executive bonuses). 
 20. U.S. Bank Lending Down 7.5 Percent in 2009, UPI, Feb. 23, 2010, http://www.upi.com/Business_ 
News/2010/02/23/US-bank-lending-down-75-percent-in-2009/UPI-41861266976934. 
 21. Dennis Cauchon, Banks Receiving Government Aid Cut Loans, USA TODAY, Apr. 22, 2010, 
http://www.usatoday.com/money/industries/banking/2010-04-21-tarp-banks_N.htm. 
 22. Shahien Nasiripour, Another Monthly Drop in Lending by Biggest Bailed-Out Banks, HUFFINGTON 

POST (May 19, 2010, 6:44 PM), http://www.huffingtonpost.com/2010/05/19/another-monthly-drop-in-
l_n_582017.html (describing drop in lending by U.S. banks that received bailout money). 
 23. Steve Matthews & Vivien Lou Chen, Fed May Keep Rates Low as Tight Credit Impedes Small 
Businesses, BLOOMBERG BUSINESSWEEK, Apr. 26, 2010, available at http://www.businessweek.com/news/ 
2010-04-26/fed-may-keep-rates-low-as-tight-credit-impedes-small-businesses.html. 



CARR_LEAD_MACRO_FINAL 3/9/2011  2:52 PM 

2011] FIVE REALITIES ABOUT THE CURRENT FINANCIAL AND ECONOMIC CRISES 11 

lending has gone down. 
Moreover, although the largest firms have enjoyed a tremendous comeback, 

the banking industry as a whole remains remarkably weak.  In 2009, the FDIC 
depleted its insurance fund in the process of taking 140 banks into receivership.  
As of March 2010, an additional 775 depository institutions remained on the at-
risk list, which is a nonpublic inventory of the specific banks that are in 
imminent danger of failure.24  FDIC Chairwoman Sheila Bair said in December 
2009 that she anticipated more bank failures in 2010 than 2009.25  As of May 
17, 2010, 72 banks had failed.26 

One reason for the relative paucity of lending may be that the problem that 
triggered the near implosion of the financial system continues to worsen.  
Foreclosures have continued to increase annually, with more than six million 
since 2007.  Yet nearly 3.5 million27 additional foreclosures are expected to 
occur in 2010.28  Attempting to resolve the financial crisis by bailing out the 
banks but largely ignoring growing numbers of foreclosures was “tantamount 
to trying to fill a bathtub [without] the stopper.”29  The result of these efforts is 
the precarious and struggling economic recovery we have today.  More 
aggressive efforts to help borrowers remain in their homes would have 
stabilized households, communities, banks, and the economy as a whole. 

In fact, the current expansion is largely characterized as a “jobless 
recovery.”  GDP grew by 5.6% in the fourth quarter of 2009,30 then slowed to 
3.7% in the first quarter of 2010 and just 1.6% in the second quarter; 
meanwhile, the unemployment rate remains at nearly 10%.31  Over the past two 
years, the economy has shed more than eight million jobs.32  Although March 
and April 2010 posted strong jobs gains (230,000 and 290,000 jobs created, 
respectively), the unemployment rate has nevertheless increased, as signs of 

 
 24. See FDIC, QUARTERLY BANKING PROFILE:  FIRST QUARTER 2010 (2010), http://www2.fdic.gov/qbp/ 
2010mar/qbp.pdf. 
 25. Brian Bandell, FDIC Chief Expects 2010 Bank Failures to Exceed 2009, S. FLA. BUS. J., Jan. 25, 
2010, available at http://southflorida.bizjournals.com/southflorida/stories/2010/01/25/daily12.html. 
 26. Failed Bank List, FDIC.GOV (last visited May 17, 2010), http://www.fdic.gov/bank/individual/failed/ 
banklist.html. 
 27. The prediction of 3.5 million foreclosures in 2010 was on track until news broke in October that 
nearly all large mortgage servicers relied on improper and incomplete documentation as they foreclosed on 
homes.  This revelation has resulted in foreclosure moratoria by various mortgage companies across the 
country.  The number of foreclosures that take place in 2010 will be reduced due to these moratoria, but in most 
cases foreclosure will merely be delayed until 2011. 
 28. Rick Sharga, Senior Vice President, RealtyTrac, Inc., Presentation at the Fannie Mae Neighborhood 
Stabilization 2010 Conference (Jan. 26-27, 2010). 
 29. See Carr, supra note 4 (outlining causes of subprime home mortgage crisis). 
 30. See Catherine Rampell, Consumers Help Drive U.S. Economy to 3.2% Growth Rate, N.Y. TIMES, 
May 1, 2010, available at http://www.nytimes.com/2010/05/01/business/economy/01econ.html?ref=business. 
 31. Tom Barkley & Darrell A. Hughes, GDP Growth Revised Downward, WALL ST. J., Aug. 27, 2010, 
available at http://online.wsj.com/article/SB10001424052748704147804575455270227305744.html. 
 32. BUREAU OF LABOR STATISTICS, U.S. DEPT. OF LABOR, THE EMPLOYMENT SITUATION—JANUARY 

2010 (2010), http://www.bls.gov/news.release/archives/empsit_02052010.pdf. 
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economic recovery lure people back into the labor market.33  The government’s 
measure of “expanded unemployment,” which includes discouraged workers 
and those employed part-time despite desiring full-time work, is 17% of the 
civilian labor force.34 

Experts anticipate that the unemployment rate will remain near 10% for the 
majority of 2010.  In fact, the Federal Reserve Bank of Kansas estimates that it 
will take a decade for unemployment to return to pre-recession levels.35  Many 
of the problems now gripping the U.S. economy have been in the making for 
more than three decades.  The long-term loss of well-paid manufacturing (and 
more recently service) jobs to other countries combined with productivity gains 
in the U.S. translates into the need for increasingly fewer employees.  The 
results of this process can be seen in the reality that each successive recovery 
since the 1980s has produced fewer jobs.  Recovery from the 2001 recession 
yielded particularly weak job growth, generating only 100,000 jobs per 
month,36 far fewer than necessary just to absorb new entrants into the labor 
market today.37 

What’s worse, many households may never fully recover from the financial 
impact of the current wave of unemployment.  According to Alan Krueger, the 
Chief Economist at the Department of the Treasury, $17 trillion in household 
wealth was eliminated between 2007 and 2009.38  Moreover, it can take as long 
as twenty years for workers who are laid off during a recession to overcome 
earnings losses.39 

Finally, a troubling story appears to be unfolding within the overall 
unemployment data.  Long-term unemployed workers are finding it particularly 
difficult to re-enter the labor market.  A recent study from economists at 
Rutgers University found that of all workers who were unemployed in August 
2009, only 21% had found work by March 2010; only half of the re-employed 
workers had found full-time work, and half were re-employed at a lower 

 
 33. BUREAU OF LABOR STATISTICS, U.S. DEPT. OF LABOR, THE EMPLOYMENT SITUATION—APRIL 2010 
(2010), http://www.bls.gov/news.release/archives/empsit_05072010.pdf. 
 34. Id. 
 35. EDWARD S. KNOTEK II & STEPHEN TERRY, FED. RESERVE BANK OF KAN. CITY, HOW WILL 

UNEMPLOYMENT FARE FOLLOWING THE RECESSION? (2009), http://www.kc.frb.org/PUBLICAT/ECONREV/ 
pdf/09q3knotek.pdf. 
 36. Erica L. Groshen & Simon Potter, Has Structural Change Contributed to a Jobless Recovery?, 
CURRENT ISSUES IN ECON. & FIN. (Fed. Reserve Bank of N.Y.), Aug. 2003, http://www.newyorkfed.org/ 
research/current_issues/ci9-8.pdf. 
 37. SHERLE R. SCHWENNINGER, BENJAMIN KOLANSKY & SAMUEL SHERRADEN,  NEW AM. FOUND., THE 

JOBS DEFICIT:  THE CHALLENGE OF PUTTING AMERICA BACK TO WORK (2010), http://www.newamerica.net/ 
sites/newamerica.net/files/profiles/attachments/4-12-10TheJobsDeficit.pdf. 
 38. Jay Heflin, Financial Crisis Cost Households $17 trillion, Treasury Official Says, ON THE MONEY 
(May 3, 2010, 2:42 PM), http://thehill.com/blogs/on-the-money/801-economy/95689-financial-crisis-cost-
households-17-trillion-treasury-official-says. 
 39. Michael Luo, Income Loss Persists Long After Layoffs, N.Y. TIMES, Aug. 3, 2009, available at  
http://www.nytimes.com/2009/08/04/us/04layoffs.html. 
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salary.40  The share of workers who have been out of work longer than twenty-
six weeks now stands at nearly 46% (or 6.7 million workers),41 the highest 
level since 1948, when this statistic was first tracked.42 

In April 2010, the National Bureau of Economic Research stated that it 
would not yet make a determination of whether the recession had officially 
ended because the data was not clear, and indicators of recovery were too 
preliminary.43  Despite this uncertainty, many economists are painting an 
optimistic picture of the recovery.  For example, one Wall Street Journal 
headline read, Economists See Solid U.S. Growth, above a story based on a 
survey of economists that predicts 3.2% GDP growth in 2010 and 2011.44  
Given the severe depths of the recent recession, 3% annual growth is not 
representative of a solid recovery.  Rather, it is comparable to the historical 
average.45  This suggests that while the recovery may be observable on paper, 
millions of Americans will not experience it.  In fact, Wells Fargo economist 
Mark Vitner expressed this sentiment in August 2009 and observed that the 
current expansion will be “a recovery only a statistician can love.”46  Federal 
Reserve Bank of Cleveland President Sandra Pianalto also sees the weak 
growth trend persisting for years.  Although the economy is no longer in free 
fall, panic has been replaced with a “deep uncertainty about where the ‘new 
normal’ or baseline might be.”47 

III.  NOT AN EQUAL OPPORTUNITY RECESSION 

Federal policies enabled and are reinforcing disproportionate economic 
damage on communities of color in two ways.  First, poorly regulated and 

 
 40. DEBBIE BORIE-HOLTZ, CARL VAN HORN & CLIFF ZUKIN, JOHN J. HELDRICH CTR. FOR WORKFORCE 

DEV., RUTGERS UNIV., NO END IN SIGHT:  THE AGONY OF PROLONGED UNEMPLOYMENT (2010), 
http://www.heldrich.rutgers.edu/sites/default/files/content/Work_Trends_May_2010_0.pdf. 
 41. See BUREAU OF LABOR STATISTICS, supra note 33. 
 42. Dalia Fahmy, Payrolls Rose in May, but Jobless Scraping by:  Long-term Unemployment Hurts 
Financially and Emotionally, ABC NEWS (June 4, 2010) http://abcnews.go.com/Business/Media/us-payrolls-
rose-unemployment-falls/story?id=10815335. 
 43. Memorandum from the Bus. Cycle Dating Comm. of the Nat’l Bureau of Econ. Research, NBER 
Committee Confers:  No Trough Announced (Apr. 12, 2010), http://www.nber.org/cycles/april2010.pdf. 
 44. Luca Di Leo, Economists See Solid U.S. Growth, WALL ST. J., May 23, 2010, http://online.wsj.com/ 
article/SB10001424052748704167704575258620270541194.html. 
 45. See Bureau of Econ. Analysis, U.S. Dep’t of Commerce, Table 1.1.1. Percent Change From 
Preceding Period in Real Gross Domestic Product (last visited Aug. 21, 2010), http://bea.gov/national/ 
nipaweb/TableView.asp?SelectedTable=1&ViewSeries=NO&Java=no&Request3Place=N&3Place=N&FromV
iew=YES&Freq=Qtr&FirstYear=1947&LastYear=2008&3Place=N&Update=Update&JavaBox=no#Mid. 
 46. Annys Shin, ‘A Recovery Only a Statistician Can Love’:  Data That Point to Improving Economy Also 
Suggest Continued Pain for Many, WASH. POST, Aug. 12, 2009, http://www.washingtonpost.com/wp-dyn/ 
content/article/2009/08/11/AR2009081100988.html?hpid=topnew (suggesting economic recovery may not 
initially reduce unemployment rate). 
 47. Shahien Nasiripour, Top Fed Official Offers Dire Forecast, Says Economy Will Suffer for Years, 
HUFFINGTON POST (May 18, 2010, 7:57 PM), http://www.huffingtonpost.com/2010/05/18/top-fed-official-
offers-d_n_580963.html. 
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irresponsible subprime lending was concentrated in communities of color and 
resulted in disproportionately higher foreclosure rates in those areas.  Second, 
historic discrimination against people of color, combined with recovery 
program spending that ignores historic disadvantage, is fueling exceptional 
levels of unemployment among minority workers.  Regarding the latter issue, 
the unemployment rate is 9% for non-Hispanic whites, 16.5% for African 
Americans, and 13% for Latinos.  Unemployment for American Indians living 
on reservations is at 22%, scarcely lower than the Depression-era national 
unemployment rate of 25%. 

The disparities in rates of unemployment are even larger.  According to the 
Economic Policy Institute, approximately one quarter of all black and Hispanic 
workers were underemployed in December 2009, while less than 15% of white, 
non-Hispanic workers were underemployed.48  Furthermore, while the national 
poverty rate in 2008 was 13.2%, nearly a quarter of African Americans and 
Hispanics live in poverty.49  Food stamp usage is 28% among African 
Americans and 15% among Latinos compared to only 8% among non-Hispanic 
whites.50 

More than half of all home loans made to African Americans in recent years 
were high-cost, and as a result, subsequent foreclosures have already triggered 
a full three-percentage-point drop in their homeownership rate51 since the rate 
peaked in 2004.52  The disproportionate levels of foreclosure are likely adding 
to the racial wealth gap because the share of total wealth held in a household’s 
primary residence is almost double for people of color than for non-Hispanic 
whites.53  The racial wealth gap already quadrupled in the twenty years 
preceding the current economic and foreclosure crises.54 

United for a Fair Economy (UFE), a Boston-based policy group, concluded 
that the net impact of foreclosures and unemployment on African Americans 
could lead to the greatest loss of wealth for that group since Reconstruction.55  
 
 48. Econ. Policy Inst., Underemployment Rate, ECON. TRACK (last visited Jan. 2010), 
http://www.economytrack.org/underemployment.php. 
 49. U.S. CENSUS BUREAU, U.S. DEP’T OF COMMERCE, INCOME, POVERTY, AND HEALTH INSURANCE 

COVERAGE IN THE UNITED STATES:  2008 (2009), http://www.census.gov/prod/2009pubs/p60-236.pdf 
(calculating poverty rates with 2008 data). 
 50. Jason DeParle & Robert Gebeloff, Food Stamp Use Soars, and Stigma Fades, N.Y. TIMES, Nov. 29, 
2009, at A1, available at http://www.nytimes.com/2009/11/29/us/29foodstamps.html. 
 51. U.S. CENSUS BUREAU, U.S. DEP’T OF COMMERCE, CENSUS BUREAU REPORTS ON RESIDENTIAL 

VACANCIES AND HOMEOWNERSHIP, 1, 8 (2010), http://www.census.gov/hhes/www/housing/hvs/qtr409/files/ 
q409press.pdf (showing decline of homeowner rates among African Americans since 2008). 
 52. RAKESH KOCHHAR ET AL., PEW HISPANIC CTR., THROUGH BOOM AND BUST:  MINORITIES, 
IMMIGRANTS AND HOMEOWNERSHIP ii (2009), http://pewhispanic.org/files/reports/109.pdf. 
 53. EDWARD N. WOLFF, LEVY ECON. INST. OF BARD COLL., RACIAL WEALTH DISPARITIES:  IS THE GAP 

CLOSING? (2001), http://www.levyinstitute.org/pubs/ppb/ppb66.pdf (describing how home values carry more 
weight in African Americans’ portfolios as compared to whites’). 
 54. Michael Powell, Wealth, Race and the Great Recession, ECONOMIX (May 17, 2010, 6:53 PM), 
http://economix.blogs.nytimes.com/2010/05/17/wealth-race-and-the-great-recession. 
 55. AMAAD RIVERA ET AL., UNITED FOR A FAIR ECON., FORECLOSED:  STATE OF THE DREAM 2008 17-18 
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According to UFE’s estimates, as much as one third of African-American 
households and more than 40% of Latino households are at risk of falling out of 
the middle class and into poverty.56 

IV.  FORECLOSURE PREVENTION EFFORTS ARE FAILING 

Foreclosures broke records month after month throughout 2009 for a total of 
2.8 million foreclosures.57  In the first quarter of 2010, more than 900,000 
properties received foreclosure filings.58  Rick Sharga, a Senior Vice President 
at RealtyTrac, estimated in December 2009 that 3.5 million residential 
properties would enter foreclosure in 2010.59  At the time, that figure seemed 
shocking, but in May 2010, the Mortgage Bankers Association reported that 
10% of all outstanding mortgages were delinquent or in default.60  Most of 
these loans are unlikely to recover. 

The “shadow inventory” of delinquent loans, which are highly likely to enter 
foreclosure, is also precipitously high.  Estimates of the number of distressed 
properties that are ready to be sold but are not yet on the market range from 4.5 
million61 to 5.5 million.62  As these homes become real estate owned, they will 
depress property values and contribute to ongoing credit restrictions. 

In addition to the millions of delinquent loans, roughly a quarter of all 
residential properties have negative equity, according to First American Core 
Logic, a leading market research firm.63  While most homeowners with limited 
or negative equity will continue to make payments as long as they are 
financially able, borrowers begin to walk away from their mortgages when 
negative equity reaches 125% of the current value of a home.  Currently, more 

 
(2008), http://www.faireconomy.org/files/StateOfDream_01_16_08_Web.pdf. 
 56. AMAAD RIVERA ET AL., UNITED FOR A FAIR ECON., STATE OF THE DREAM 2009:  THE SILENT 

DEPRESSION 9 (2009), http://faireconomy.org/files/pdf/state_of_dream_2009.pdf. 
 57. Press Release, RealtyTrac, RealtyTrac Year-End Report Shows Record 2.8 Million U.S. Properties 
With Foreclosure Filings In 2009 (Jan. 14, 2010), http://www.realtytrac.com/content/foreclosure-market-report/ 
realtytrac-year-end-report-shows-record-28-million-us-properties-with-foreclosure-filings-in-2009-5489. 
 58. Press Release, RealtyTrac, Foreclosure Activity Increases 7 Percent In First Quarter (Apr. 15, 2010), 
http://www.realtytrac.com/content/foreclosure-market-report/foreclosure-activity-increases-7-percent-in-first-
quarter-5689. 
 59. Rick Sharga, Senior Vice President, RealtyTrac, Inc., Presentation at Neighborhood Stabilization 
2010:  Issues, Ideas and Solutions, National Housing Institute (Jan. 26-27, 2010). 
 60. Press Release, Mortgage Bankers Ass’n, Delinquencies, Foreclosure Starts Increase in Latest MBA 
National Delinquency Survey (May 19, 2010), http://www.mbaa.org/NewsandMedia/PressCenter/72906.htm. 
 61. Les Christie, Housing Market Diagnosis:  Bipolar, CNNMONEY.COM (May 18, 2010), 
http://money.cnn.com/2010/05/17/real_estate/housing_market_direction/. 
 62. Austin Kilgore, Shadow Inventory Could Reach 5.5M by 2011:  Report, HOUSINGWIRE (May 21, 
2010), http://www.housingwire.com/2010/05/21/shadow-inventory-could-reach-5-5m-by-2011-report. 
 63. Michael Gerrity, 24% of All U.S. Residential Mortgages Now Underwater, Says CoreLogic Q-4 
Report, REAL ESTATE CHANNEL (Feb. 23, 2010), http://www.realestatechannel.com/us-markets/residential-real-
estate-1/real-estate-news-first-american-corelogic-underwater-mortgages-negative-equity-mortgages-upside-
down-home-equity-home-foreclosures-loan-defaults-2075.php. 
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than 10% of all mortgages are above that threshold.64  Indeed, researchers at the 
University of Chicago and Northwestern University estimate that 31% of 
mortgage defaults in March were strategic defaults.65 

The Administration’s Home Affordable Modification Program (HAMP) is 
insufficient to arrest the foreclosure crisis.  The Treasury Department’s most 
recent HAMP performance report indicates that in the program’s first twelve 
months, less than 300,000 permanent mortgage modifications were 
implemented.66  Meanwhile, more than 300,000 foreclosure notices are filed 
each month.67  The limited success of the program can also be seen in the 
reality that only $58 million of the program’s $75 billion budget was spent in 
its first year.68  From the program’s launch in April 2009, HAMP suffered from 
a variety of challenges, including inadequate program design, poor 
implementation, and failure to keep pace with changing market conditions.  
Research centers and consumer organizations such as the National Community 
Reinvestment Coalition (NCRC), National Consumer Law Center, Center for 
Economic and Policy Research, and Center for American Progress have 
extensively documented these weaknesses.69  Professor Alan White of 
Valparaiso University School of Law has also written and testified extensively 
about government foreclosure mitigation efforts.70  Recently, the Government 
Accountability Office (GAO) and the Office of the Special Inspector General 
for the Troubled Asset Relief Program (SIGTARP) have provided detailed 
 
 64. Id. 
 65. Sudeep Reddy, More Homeowners Consider Strategic Defaults, REAL TIME ECON. (Apr. 29, 2010), 
http://blogs.wsj.com/economics/2010/04/29/more-homeowners-consider-strategic-defaults. 
 66. U.S. DEP’T OF THE TREASURY, MAKING HOME AFFORDABLE PROGRAM:  SERVICER PERFORMANCE 

REPORT THROUGH APRIL 2010 1 (2010), http://www.scribd.com/doc/31501074/Making-Home-Affordable-
Program-Servicer-Performance-Report-Through-April-2010. 
 67. See Press Release, RealtyTrac, supra note 57. 
 68. U.S. GOV’T ACCOUNTABILITY OFFICE, GAO-10-556T, TROUBLED ASSET RELIEF PROGRAM:  HOME 

AFFORDABLE MODIFICATION PROGRAM CONTINUES TO FACE IMPLEMENTATION CHALLENGES 9 (2010), 
available at http://www.gao.gov/new.items/d10556t.pdf.  HAMP’s total $75 billion budget is funded with $50 
billion from TARP and $25 billion from Fannie Mae and Freddie Mac.  Id. at 6 n.4. 
 69. See generally The Recently Announced Revisions to the Home Affordable Modification Program 
(HAMP):  Hearing Before the H. Subcomm. on Hous. and Cmty. Opportunity of the H. Comm. on Fin. Servs., 
111th Cong. (2010) [hereinafter HAMP Hearing] (statement of Alys Cohen, Staff Attorney, National Consumer 
Law Center), http://www.house.gov/apps/list/hearing/financialsvcs_dem/testimony_-_cohen_4.14.10.pdf 
(speaking also on behalf of National Association of Consumer Advocates); HAMP Hearing, supra (statement 
of Dean Baker, Co-Director, Center for Economic and Policy Research), http://www.house.gov/apps/list/ 
hearing/financialsvcs_dem/testimony_-_baker_4.14.10.pdf; HAMP Hearing, supra (statement of Andrew 
Jakabovics, Associate Director for Housing and Economics, Center for American Progress Action Fund), 
http://www.house.gov/apps/list/hearing/financialsvcs_dem/testimony_-_jakabovics_4.14.10.pdf; Foreclosure 
Prevention:  Is the Home Affordable Modification Program Preserving Homeownership?:  Hearing Before the 
H. Comm. on Oversight & Gov’t Reform, 111th Cong. (2010) (statement of John Taylor, President and CEO, 
National Community Reinvestment Coalition), http://oversight.house.gov/images/stories/Hearings/Committee_ 
on_Oversight/2010/032510_HAMP/TESTIMONY-Taylor.pdf. 
 70. See HAMP Hearing, supra note 69 (statement of Alan M. White, Professor of Law, Valparaiso 
University School of Law), http://www.house.gov/apps/list/hearing/financialsvcs_dem/testimony_-_white_ 
4.14.10.pdf. 
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evaluations of HAMP’s performance and capacity for future success.71 

A.  Inadequate Program Design 

According to SIGTARP, program design has been a major reason for 
HAMP’s lack of success.72  When HAMP was announced, Treasury said it 
would save three million to four million homes from foreclosure.  This, 
however, was an unrealistic goal from the beginning:  SIGTARP notes in its 
report that while designing the program, Treasury assumed that 40% of 
borrowers who receive modifications would re-default within the five years of 
the modification agreement.73  The three million to four million estimate was 
later clarified to refer to the number of trial modifications that would be 
offered.  Recently, one Administration official estimated that HAMP will result 
in 1.5 million to 2 million permanent mortgage modifications.74 

Initial shortcomings in HAMP’s design led Treasury to issue constant rule 
changes and adjustments to the program.  In fact, during HAMP’s first year, 
Treasury issued a total of ten “supplemental directives.”75  This has led to 
“confusion and delay”76 among servicers, who must “adjust their business 
practices, update their systems, and retrain staff” with every change.77  Another 
weakness of HAMP’s design is the lack of enforcement mechanisms to ensure 
that participating servicers comply with the program regulations.  The National 
Consumer Law Center documented in July 2009 and April 2010, and the 
National Community Reinvestment Coalition confirmed in its “HAMP 
Mortgage Modification Survey 2010,” that participating servicers frequently 
fail to follow the HAMP program rules.78  GAO confirmed this finding in its 
report.79  Agency staff conducted site visits with ten servicers and documented 
“seven different sets of criteria for determining whether borrowers . . . qualified 

 
 71. See generally U.S. GOV’T ACCOUNTABILITY OFFICE, supra note 68; NEIL M. BAROFSKY, OFFICE OF 

THE SPECIAL INSPECTOR GEN. FOR THE TROUBLED ASSET RELIEF PROGRAM, SIGTARP-10-005, FACTORS 

AFFECTING IMPLEMENTATION OF THE HOME AFFORDABLE MODIFICATION PROGRAM 12 (2010), available at 
http://www.sigtarp.gov/reports/audit/2010/Factors_Affecting_Implementation_of_the_Home_Affordable_ 
Modification_Program.pdf. 
 72. BAROFSKY, supra note 71, at 24. 
 73. Id. at 33. 
 74. Id. at 30, 31. 
 75. Id. at 22. 
 76. BAROFSKY, supra note 71, at 25. 
 77. See U.S. GOV’T ACCOUNTABILITY OFFICE, supra note 68, at 11. 
 78. Progress of the Making Home Affordable Program:  What Are the Outcomes for Homeowners and 
What Are the Obstacles to Success?:  Hearing Before the H. Subcomm. on Hous. and Comm. Opportunity of 
the H. Comm. on Fin. Servs., 111th Cong. (2009) (statement of Alys Cohen, Staff Attorney, National Consumer 
Law Center), http://financialservices.house.gov/media/file/hearings/111/cohen_-_nclc.pdf [hereinafter Cohen 
2009 Testimony] (speaking also on behalf of National Association of Consumer Advocates); see also generally 
HAMP Hearing, supra note 69 (statement of Alys Cohen, Staff Attorney, National Consumer Law Center). 
 79. See U.S. GOV’T ACCOUNTABILITY OFFICE, supra note 68, summary page. 
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for HAMP.”80 
GAO found that HAMP has yet to establish and publicize performance 

metrics and benchmarks for servicers and finalize rules related to remedial 
actions and penalties for servicers who fail to comply with HAMP rules.81  
SIGTARP is conducting an audit of HAMP’s compliance policies, the results 
of which are forthcoming.82  Although Treasury indicated that enforcement 
mechanisms would be established by the end of April, no remedies for 
noncompliant servicers have yet been announced.83 

National Consumer Law Center’s Alys Cohen argues that HAMP’s greatest 
weakness is that it fails to address the misalignment of servicers’ financial 
interests and the interests of investors and those of homeowners.84  Even when 
the servicers’ financial models indicate that investors would realize more profit 
from principal reduction than from foreclosure, servicers rarely structure 
modifications with principal reductions.  Servicers have little incentive to 
reduce the value of those loans because their revenues are based in part on 
receiving percentage fees on the outstanding balances of the loans they 
service.85  Furthermore, the volume of second mortgages held by lenders is also 
an inhibiting factor.  To the extent that principal write-downs would require 
discounting or extinguishing second liens, this would seriously destabilize 
lenders’ capital bases.  The four largest banks in the United States, for example, 
held nearly $480 billion in second liens in 2009.86  Finally, investors have thus 
far not insisted that servicers change their procedures, and the heavy losses that 
servicers would incur if they did so make it unlikely that they will undertake 
more principal reductions unless required.87 

B.  Implementation Challenges 

Both GAO and SIGTARP have highlighted a range of challenges related to 
HAMP’s implementation.  According to their reports, Treasury has had 
difficulty contending with problems related to the net present value (NPV) 
model, the process for establishing income eligibility, and structuring 
modifications with sustainable debt levels.  SIGTARP and GAO have 
documented chronic problems with Treasury’s NPV model, which is used, for 
example, to determine whether a mortgage modification would be more 

 
 80. Id. 
 81. Id. 
 82. Id. at 2. 
 83. See U.S. GOV’T ACCOUNTABILITY OFFICE, supra note 68, at 11. 
 84. See Cohen 2009 Testimony, supra note 78, at 21. 
 85. Id. at 24-25. 
 86. See BD. OF GOVERNORS OF THE FED. RESERVE SYS., THE SUPERVISORY CAPITAL ASSESSMENT 

PROGRAM:  OVERVIEW OF RESULTS 9 (2009), available at http://www.federalreserve.gov/bankinforeg/bcreg 
20090507a1.pdf. 
 87. Id. at 19-20. 
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advantageous to an investor than foreclosure.88  The instability of Treasury’s 
NPV model makes it prone to malfunctioning and crashing.89  These problems 
have delayed servicers’ ability to convert trial modifications to permanent 
modifications. 

Another flaw in Treasury’s implementation of HAMP is that trial 
modifications were initially allowed to start based solely on borrowers’ stated, 
but unverified, income and financial characteristics.  According to SIGTARP, 
this led to a months-long backlog in conversion of trial modifications to 
permanent modifications as borrowers submitted paperwork with different 
information than what they originally reported.90  Homeowners who were 
genuinely qualified for and wanted loan modifications were stalled, along with 
those who used a trial modification as a form of temporary payment relief, pre-
foreclosure.  SIGTARP’s report found that “Treasury’s decision to permit 
servicers to start trial modifications before receiving supporting 
documentation” was counterproductive.91 

A final implementation problem is that Treasury is enabling servicers to 
structure loan modifications that are likely to re-default after they become 
permanent.  The reason for this is that although HAMP requires homeowners to 
pay no more than 31% of monthly income for housing costs, it has no limit on 
the total debt-to-income (DTI) ratio.92  In instances where total DTI exceeds 
55%, borrowers must agree to work with a housing counselor certified by the 
Department of Housing and Urban Development (HUD) to manage their 
finances.93  Counseling, however, cannot compensate for unmanageable debt 
loads with which many homeowners continue to struggle.  Moreover, GAO 
notes that Treasury is “not tracking whether borrowers obtain this counseling,” 
despite the fact that 32% of HAMP borrowers have total DTI ratios greater than 
70%.94 

C.  Failure to Keep Pace with Changing Market Conditions 

Since HAMP was launched in early 2009, unemployment, loss of income, 
and negative equity have grown to be major factors in defaults and 
foreclosures.  It was not until March 2010, however, that HAMP announced 
changes that would offer temporary forbearance assistance to unemployed 
homeowners, made loans that are underwater by up to 115% eligible for 
modification with principal forgiveness, and created incentive payments for 

 
 88. BAROFSKY, supra note 71, at 25. 
 89. Id. at 25-26. 
 90. Id. at 22-25. 
 91. Id. at summary page. 
 92. BAROFSKY, supra note 71, at 25. 
 93. Id. 
 94. See U.S. GOV’T ACCOUNTABILITY OFFICE, supra note 68, at 16. 
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second lien holders to extinguish their loans.95  GAO, however, indicates that 
these policy responses are insufficient, and loss of income, negative equity, and 
second liens will remain substantial challenges that limit HAMP’s future 
performance.96 

Furthermore, these changes will not take effect until “fall” of 2010.97  
Servicers must be given a realistic timeframe to prepare to implement these 
changes, but Treasury’s failure to establish a firm deadline for implementation 
and the long lag time between the announcement and implementation mean that 
more than a million homes may move to foreclosure in the interim. 

The cumulative result of these challenges is that HAMP is unable to perform 
at the level originally estimated.  In fact, HAMP will likely avert only a 
relatively modest number of foreclosures.  As a consequence, the wealth 
destruction associated with foreclosure will continue to constrain consumer 
spending, limit credit market liquidity, and impede the acceleration of 
economic recovery. 

V.  THREE STEPS THE GOVERNMENT CAN TAKE IMMEDIATELY TO BOLSTER 
ECONOMIC RECOVERY FOR ALL AMERICANS 

A three-pronged approach is essential to stabilize and rebuild foreclosure-
devastated neighborhoods and communities, provide a sense of certainty about 
the future of regulation to financial firms, correct the structural flaws that 
triggered the crisis, and begin to replace jobs and alleviate unemployment. 

A.  Stem the Foreclosure Crisis and Mitigate the Damage from Unavoidable or 
Strategic Defaults 

In addition to resolving the problems of and challenges to HAMP mentioned 
in the previous section, the following additional foreclosure interventions 
should be considered.  Interventions recommended below are grouped into 
three general categories:  (1) those that are low-cost and should be possible to 
implement without a great deal of political controversy;98 (2) those that are 
low-cost and high impact but more politically challenging to enact;99 and (3) 
those that are high impact but also relatively high cost and/or politically 
difficult to enact.100 

These recommendations reflect a number of different proposals from 
foreclosure prevention experts and consumer advocates, including the NCRC, 
the National Consumer Law Center, the Center for Responsible Lending, the 

 
 95. See U.S. DEP’T OF THE TREASURY, supra note 66. 
 96. See U.S. GOV’T ACCOUNTABILITY OFFICE, supra note 68, at 14. 
 97. See U.S. DEP’T OF THE TREASURY, supra note 66. 
 98. See infra Part V.A.1. 
 99. See infra Part V.A.2. 
 100. See infra Part V.A.3. 
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Center for American Progress, and various other nonprofit organizations and 
research centers. 

1.  Low-Cost and Not Politically Controversial 

•   Make the design of HAMP’s NPV model available to the public.  The 
NPV model is the tool designed by the U.S. Department of the 
Treasury that servicers use to determine whether borrowers qualify for 
loan modifications.  Its formula is not available publicly, which allows 
servicers to use it as an excuse for denying modifications to borrowers 
who believe that they are qualified. 

•   Require servicers to provide information to borrowers regarding key 
inputs into the NPV model, such as estimated current fair market home 
value, credit score, and other data. 

•   Require servicers to provide more detailed NPV outputs when 
borrowers are denied loan modifications due to NPV outcomes.  This 
recommendation is widely supported by consumer advocates.  
Servicers should also be required to accept updated or corrected 
information from borrowers and recalculate NPV with new 
information. 

•   Provide borrowers who are denied modifications with an independent 
appeals process. 

•   Develop an effective enforcement mechanism to hold servicers 
accountable.  This can be achieved by transferring servicing rights 
from servicers that are proven to violate HAMP rules to servicers that 
have demonstrated compliance and effectiveness. 

•   In instances where investors or guarantors reject participation in the 
HAMP program, provide borrowers with the name of the investor or 
guarantor and a description of efforts taken to secure HAMP program 
participation. 

•   Allow borrowers who have received HAMP modifications to be 
considered for subsequent modifications in instances where their 
financial circumstances change, in order to reduce re-defaults. 

•   Make detailed data on HAMP modifications public.  This should 
include the type of mortgage loan and a summary of the original terms, 
post-modification characteristics such as DTI ratio, the amount of 
payment reduction, the use of interest rate reductions and/or principal 
write-downs, post-modification loan-to-value ratio, the amount of and 
schedule of any balloon payments, the duration of the modified loan, 
and borrower characteristics such as census tract location, 
race/ethnicity, age, gender, and income. 
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2.  High-Impact, Low-Cost, but Politically Challenging to Enact 

•   Reform the Bankruptcy Code to better protect homeowners who 
qualify and have filed for bankruptcy.  This includes fully exempting 
primary residences.  Bankruptcy judges would structure mortgage 
modifications based on borrowers’ income, the properties’ current 
value, and lenders’ interests. 

•   Mandate that servicers implement HAMP modifications for qualified 
borrowers in all instances where loan restructuring would be more 
profitable for investors than foreclosure. 

•   Extend the period of assistance to unemployed borrowers.  HAMP’s 
new temporary assistance for eligible borrowers who are struggling to 
pay their mortgages due to a loss of income or unemployment is well 
conceived but is not long enough to do much good.  Reduced 
payments capped at 31% of unemployment benefits should be 
extended for up to thirty weeks (equivalent to the current median 
duration of unemployment).  Pennsylvania, for example, offers a 
foreclosure prevention program for unemployed residents, which 
provides a loan to cover residents’ mortgage payments, and assistance 
extends to $60,000 or twenty-four months past the date of 
delinquency,101 whichever comes first.  This model could be adapted to 
the national scale. 

•   Expand the role of HUD-certified housing counselors.  Allow HUD-
certified housing counselors to qualify borrowers for the HAMP 
program and propose trial modifications to servicers.  Providing 
certified counselors with direct access to the NPV model and web-
based document transmittal platform would allow them to determine 
borrowers’ eligibility for HAMP and qualification for a modification.  
Certified counselors could also be empowered to collect all relevant 
borrower inputs for NVP calculations, run the model, and, where 
appropriate, enroll borrowers into trial modifications.  Servicers would 
be given thirty days to assess and reject a counselor’s trial 
modification.  Absent objection within the allotted timeframe, trial 
modifications would proceed for three months and then convert to 
permanent repayment arrangements, as long as all payments were 
current at the end of the trial.  In cases where the servicer rejected a 
counselor’s trial modification, the servicer would be required to offer 
an alternative trial modification to the borrower within the thirty-day 
period. 

•   Require servicers to analyze the outcome of various loss mitigation 
 
 101. Pa. Hous. Fin. Agency, Pennsylvania Foreclosure Prevention Act 91 of 1983—Homeowners’ 
Emergency Mortgage Assistance Program (HEMAP) (last visited Nov. 19, 2010), http://www.phfa.org/ 
consumers/homeowners/hemap.aspx. 
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strategies prior to foreclosure and share the results with borrowers and 
investors.  Reasonable loss mitigation strategies to consider should 
include loan modification, deeds in lieu of foreclosure, and short sales.  
Foreclosures should only move forward when other loss mitigation 
options are less favorable to investors than foreclosure. 

•   Require pre-foreclosure mediation and conciliation between servicers 
and borrowers.  Require servicers to meet face-to-face with borrowers 
to discuss loan modification options prior to proceeding to foreclosure.  
Borrowers should be guaranteed access to legal representation and/or 
representation of a HUD-certified homeownership counselor. 

•   Such a program could be modeled after Philadelphia’s successful 
Residential Mortgage Foreclosure Diversion Program.  The 
Philadelphia court system administers the program, and it requires 
servicers to meet in person with borrowers before a judge will certify a 
foreclosure sale.  It matches pro bono attorneys with homeowners who 
are on the verge of foreclosure.  According to a recent report by the 
Congressional Oversight Panel (COP) on TARP, between June and 
December 2009, 1900 homeowners—or one third of those who 
participated in conciliation conferences with pro-bono attorneys and 
servicers—were able to modify or refinance and avert foreclosure.102  
In that same time period, less than 1% of HAMP-eligible trial 
modifications successfully converted to permanent status. 

3.  Very High-Impact but Also Relatively High-Cost and/or Politically Difficult 
to Enact 

•   Overhaul HAMP to include broad-scale principal reduction for 
underwater borrowers.  Such a program could be based on NCRC’s 
proposed Homeowners Emergency Loan Program (HELP Now).103  
The Department of the Treasury would use TARP funds to purchase at 
a discount securitized pools of residential mortgages.  Discounts would 
reflect the current market values of the underlying properties.  
Treasury would then modify the mortgages to be sustainable and 
affordable to borrowers in the long term. 

•   Provide redemption to foreclosed former homeowners whose requests 
for short sales or deeds-in-lieu were rejected if their former homes are 
sold for less than their offered amount within twelve months.  
Redemption could be structured as a penalty equal to a percentage of 

 
 102. CONG. OVERSIGHT PANEL, APRIL OVERSIGHT REPORT:  EVALUATING PROGRESS ON TARP 

FORECLOSURE MITIGATION PROGRAMS 172 (2010), http://cop.senate.gov/documents/cop-041410-report.pdf. 
 103. See generally NAT’L CMTY. REINVESTMENT COAL., RECOMMENDATION TO ESTABLISH THE 

HOMEOWNER EMERGENCY LOAN PROGRAM (HELP NOW) (2008), http://www.communityinvestmentnetwork. 
org/index.php?id=908&type=0&jumpurl=uploads%2Fmedia%2FHELP_Now_Policy_Recommendation.pdf. 
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the difference between the rejected short sale or deed-in-lieu price and 
ultimate sale price. 

•   Finally, foreclosure must be eliminated as a trigger for eviction.  This 
includes developing more extensive options for families who are 
unable to avoid foreclosures, such as enhanced rental option programs 
that allow struggling families to remain in their homes for at least a 
year as tenants rather than homeowners.  It also requires policymakers 
to develop programs to assist renters whose landlords are foreclosed 
upon.  These tenants should not face eviction despite paying rent on 
time each month.  Programs should be developed that require investors 
to honor the terms of tenants’ leases and maintain rental properties in 
habitable conditions.  Both Fannie Mae and Freddie Mac have such 
programs in place; initiatives similar to these should be implemented 
industry-wide. 

B.  Ensure the Safety and Soundness of Consumer Financial Products 

The safety and soundness of the financial system begins with safe and sound 
consumer products.  While high-cost and reckless lending practices were most 
prevalent in the mortgage industry, dangerous and exploitative consumer 
financial products existed in a wide variety of financial products leading up to 
the crisis.  Elizabeth Warren, the Harvard Law School professor whom 
President Obama named Assistant to the President and a Special Advisor to 
Treasury Secretary Timothy F. Geithner, has detailed the “tricks and traps” 
on which consumer lenders build their businesses.104  These include 
incomprehensible, unnecessarily lengthy contract language, the ability to 
change key terms of a financial contract at any time for any reason, deceptive 
marketing that advertises low teaser interest rates and buries reset and other 
adjustment rates in fine print disclosures, and a multitude of costly fees. 

Hidden costs are designed to squeeze the maximum possible amount out of 
consumers while representing lower basic costs for products such as credit 
cards, debit accounts, payday loans, refund anticipation loans, auto loans, and 
more.105  Financial exploitation of their customers, through the collecting of 
fees and penalty payments, effectively became the business model for many 
financial services firms.  Some financial firms earned as much as 40% of their 
net income from overdraft fees alone.106  In fact, the Center for Responsible 
Lending found that in 2009, half of all overdrafts were triggered by debit or 

 
 104. Jim Puzzanghera, Obama Puts Elizabeth Warren in Charge of Consumer Bureau Launch, L.A. TIMES, 
Sept. 17, 2010, http://articles.latimes.com/2010/sep/18/business/la-fi-elizabeth-warren-20100918. 
 105. Elizabeth Warren, Product Safety Regulation as a Model for Financial Services Regulation, 42 J. 
CONSUMER AFF. 452 (2008). 
 106. Kate Davidson, Opting in to Overdraft for Fee Income, U.S. BANKER, Apr. 2010, 
http://www.americanbanker.com/bulletins/-1017251-1.html. 
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ATM cards at the point of sale, and most of these overdrafts were less than the 
$34 fee.107 

These tricks and traps not only undermined consumer well-being but also 
destabilized the financial system and economy.  For several years, Professor 
Warren recommended the creation of a consumer financial protection agency 
modeled on the Consumer Product Safety Commission as a way to streamline 
and enhance financial services regulation, curtail predatory, reckless, and 
deceptive lending practices, and protect the economy. 

Although the historic financial reform legislation that created the Consumer 
Financial Protection Bureau (CFPB) has yet to be implemented by the 
regulatory agencies—and the CFPB itself does not yet have a director or a 
staff—the new bureau shows promise.  It incorporates the majority of the five 
core characteristics that the NCRC and other consumer advocacy groups 
identified as critical to its capacity to be effective.  Those characteristics are:  
(1) comprehensive jurisdiction over all consumer protection laws and authority 
over all institutions that extend credit to consumers; (2) the ability to prevent 
federal banking agencies from preempting stricter state laws related to 
consumer protections; (3) robust rulemaking and enforcement authority over all 
consumer protection laws; (4) independent decision making capacity; and (5) 
reliable and diverse streams of funding. 

Although the Financial Reform Act represents a major step forward in 
stemming many of the irresponsible practices that nearly destroyed the global 
financial system, it does not allow for as powerful a CFPB as the original 
proposal from the President.  In particular, the President proposed including 
oversight for the CRA under the regulatory authority of the CFPB, but the law 
prohibits the CFPB from exercising authority over the CRA.  This omission is a 
critical error.  Banks routinely extend credit and financial services to 
communities in a manner that varies greatly by the race/ethnicity of the 
residents of those areas.  Financial firms have historically either failed to lend 
in communities of color or have targeted residents of those areas with the most 
costly and abusive lending practices.  This includes not only subprime lending, 
but also payday lending, high-fee check cashing, and more.  The concentration 
of foreclosures in minority communities is a direct result of that reality.  The 
CRA is the most comprehensive law designed to ensure that banks provide 
consumers access to safe and sound financial products and services regardless 
of the income or race of an area. 

C.  Link Job Creation to Efforts to Rebuild Communities 

Communities across the nation are struggling with excessive vacant and 
 
 107. Overdraft Fees and Opting In:  A Survey of Consumer Preferences, CTR. FOR RESPONSIBLE LENDING 
(Mar. 23, 2009), http://www.responsiblelending.org/overdraft-loans/research-analysis/consumer-preference-
opt-in.pdf. 
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abandoned housing.  The stock of vacant properties is so severe that in Detroit, 
for example, the city government is considering a radical plan to reshape the 
urban landscape.  The city is offering incentives to residents who relocate from 
sparsely populated areas and demolishing up to 10,000 abandoned homes and 
buildings to create green space.108  This type of innovative solution is being 
developed and implemented at the local level across the country.  While local 
approaches are necessary to tailor policies to communities’ specific needs, a 
piecemeal approach has drawbacks. 

The federal government has also launched several initiatives to address 
community stabilization and redevelopment.  While these programs have begun 
to address many of the issues faced by struggling communities, the scale and 
scope of their funding remains insufficient relative to the magnitude of the 
problems faced.  Expanding government investment in the hardest-hit 
communities—those with historically high unemployment and poverty rates, 
inferior infrastructure, and concentrated vacant and abandoned properties—is 
not only a strategy to stabilize neighborhoods, it is also a strategy for job 
creation. 

HUD’s Neighborhood Stabilization Program (NSP) is the largest-scale 
program implemented to date to address the current economic crisis at a 
community level.  While the targeting of the second round of NSP funding 
more directly channeled to communities experiencing the greatest economic 
harm, the funding of both rounds was modest relative to the needs of these 
communities.  According to separate analyses by the Kirwan Institute at Ohio 
State University and the National Housing Institute and the Brookings 
Institution, the NSP program is too small to have a systemic impact considering 
the scale of the crisis.109  Providing additional funding through the NSP 
program would be an important step forward in helping communities respond 
to the enormous challenges presented by massive foreclosures, vacant and 
abandoned properties, and lost economic activity in communities struggling to 
remain afloat. 

In addition to expanding funding, the use of dollars should be flexible to 
support strategies that simultaneously address the various stages of the 
foreclosure and real estate owned processes.  Furthermore, the number and 
length of real estate owned vacancies needs to be minimized in order to limit 
the secondary impacts of foreclosures on surrounding property values. 

 
 108. Detroit Wants To Save Itself By Shrinking:  Blighted City Considers Plan To Turn Large Swaths of 
Land Back into Fields, MSNBC, Mar. 8, 2010, http://www.msnbc.msn.com/id/35767727/ns/us_news-life. 
 109. See generally ALAN MALLACH, THINKING STRATEGICALLY ABOUT THE NSP PROGRAM (2008), 
www.vacantproperties.org/resources/documents/AlanMallach.ppt; DEIDRE SWESNIK, BENJAMIN CLARK & 

DEBORAH GOLDBERG, NAT’L FAIR HOUS. ALLIANCE AND KIRWAN INST. FOR THE STUDY OF RACE AND 

ETHNICITY, OHIO ST. UNIV., HOW TARP FUNDS COULD (AND SHOULD) BE USED TO IMPROVE OUR 

NEIGHBORHOODS (2009), http://4909e99d35cada63e7f757471b7243be73e53e14.gripelements.com/ 
FairHousing_FairCredit/deidre_swesnik_affh_and_tarp_merge.pdf. 
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To spur redevelopment, efforts in strong housing markets should focus on 
sparking private market investment, including financing mechanisms for 
rehabilitation and homeownership, nuisance abatement, and beautification.  In 
weaker housing markets, strategies may involve more dramatic measures to 
reduce the supply of vacant homes, such as deconstruction and rezoning, which 
could re-envision blighted areas as parks and community gardens. 

Targeted efforts must also be implemented to rebuild the housing market.  
While homeowner assistance can help some new homebuyers, intermediary 
steps are needed to help bridge the gap between renting and owning for low-
wealth renters and those with impaired credit scores.  Lease-to-purchase and 
shared equity homeownership are promising approaches.  These types of 
housing and infrastructure investments will create immediate jobs through 
rehabilitation, construction, and retrofitting initiatives.  Training and business 
development programs should leverage these immediate opportunities to 
promote long-term industry growth and to foster entrepreneurship.  A 
comprehensive strategy should train workers, connect them to ready jobs, 
provide ongoing opportunities for career advancement, and foster small 
businesses creation, specifically in the green economy and other growing fields. 

Comprehensive job readiness programs should include training for 
employment in growing industries and work that offers long-term career 
ladders.  These programs should provide support services to overcome barriers 
to participation, such as transportation and childcare, as well as wrap-around 
services, such as adult education and GED classes.  Seamless job placement 
can be facilitated through a direct connection with apprenticeship programs and 
first-hire agreements with ready employers.  The program should offer ongoing 
career advancement opportunities for trainees that want to specialize or 
advance within their fields.  These programs should be supported by up-to-date 
labor market research to ensure the occupations and skills being taught are in 
demand within the regional economy. 

To ensure that the jobs created offer living wages, benefits and long-term 
opportunities, Community Benefit Agreements (CBAs) and the public bidding 
process can include local job requirements in housing markets and construction 
activities that ensure a living wage and that offer apprenticeship programs and 
opportunities to advance.  CBAs are legally binding contracts, negotiated 
between developers and community groups, that provide community residents 
with specified benefits, which may include living-wage jobs for local residents, 
public services such as childcare and health care, and community assets, such 
as parks and open space.110  Through public bidding specifications, the 
government can require contractors to, for example, provide training, hire low-

 
 110. JULIAN GROSS, GREG LEROY & MADELINE JANIS-APARICIO, GOOD JOBS FIRST AND CAL. P’SHIP FOR 

WORKING FAMILIES, COMMUNITY BENEFITS AGREEMENTS:  MAKING DEVELOPMENT PROJECTS ACCOUNTABLE 
10 (2005), available at http://www.goodjobsfirst.org/pdf/cba2005final.pdf. 
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income residents, and pay prevailing wages. 
Supporting small businesses is also crucial for job creation, economic 

development, and community reinvestment.  Small businesses comprise the 
majority of economic activity in America; in fact, small businesses employ 
more than half of American workers, produce more than half of the country’s 
nonfarm private GDP, and have “created 60% to 80% of the nation’s net new 
jobs each year” over the past decade.111  The proportion of new jobs located in 
disadvantaged communities that are created by small firms is even higher.112 

Job training programs should integrate small business creation and 
incubation into their curriculum; construction training programs, for example, 
can offer support for their trainees to establish small contractors or salvage 
shops.  To support business development, governments and local financial 
institutions should expand access to credit, particularly for minority and 
women-owned businesses. 

At the local level, municipalities and economic development organizations 
can establish programs to support small businesses that fill in the gaps in the 
private market by providing, for example, seed money, below-market rate 
loans, loan guarantees, and business incubation.  Such entities should also 
create or expand programs that provide technical assistance and capacity 
building for small businesses. 

Last year, President Obama articulated the need to put America back to work 
through a major infrastructure investment program.  Congress should return to 
that idea and enact such a program.  Much of the nation’s infrastructure is 
aging and in dire need of repair or replacement.  Infrastructure spending should 
not be limited to bridge and highway construction in the suburbs.  Rather, it 
should focus on improving or building commuter and high-speed rail lines, 
upgrading communications systems, renovating and building schools and 
community colleges, as well as state of the art job training facilities, investing 
in dams, waterways, and water treatment facilities, reclaiming key wetlands, 
and improving basic livability in impoverished neighborhoods.  Investing in 
infrastructure could create important efficiencies in the economy, promote 
green jobs, improve the environment, and provide needed and targeted 
employment and training opportunities in disadvantaged urban and rural 
communities, as well as in Native American tribal lands. 

Some communities have successfully coordinated efforts to proactively 
facilitate comprehensive redevelopment.  Communities are beginning to 
proactively leverage their redevelopment work to train residents in basic skills 
and to develop and grow the green economy and create an experienced 

 
 111. Simona Covel, Slump Batters Small Business, Threatening Owners’ Dreams, WALL ST. J., Dec. 26, 
2008,  available at http://online.wsj.com/article/SB123025114273834377.html. 
 112. Michael E. Porter, How Big Business Can Regain Legitimacy, BLOOMBERG BUSINESSWEEK, May 6, 
2010, http://www.businessweek.com/smallbiz/content/may2010/sb2010055_195618.htm. 
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workforce.  The “Green Impact Zone,” for example, is a comprehensive 
initiative located in one of Kansas City, Missouri’s most distressed 
neighborhoods.  That area has struggled for decades with “abandoned homes, 
an unemployment rate that is as high as 53 percent in some census tracts and 
gun violence that takes many young lives.”  The program envisions this 
neighborhood as “a center of green jobs, [with] retrofitted energy-efficient 
homes, a green transportation system and hopeful residents.”113  Championed 
by Representative Emmanuel Cleaver, Democrat of Missouri, the Green Impact 
Zone establishes a 150-block area where funding from the city, grants 
established under the American Recovery and Reinvestment Act (ARRA), and 
other federal funding programs will be funneled to implement the program. 

The main components include:  a home weatherization project for 2500 
homes, which would create jobs and lower energy costs for area residents 
through energy audits and weatherization; green infrastructure, including park, 
public space and streetscape improvements and a bus rapid transit system; 
energy and water conservation, including a “green sewer” demonstration 
project and a smart electric grid; and a job training and placement program for 
ex-offenders in green building, park restoration, and transit work.114  The 
initiative also includes community policing and social services, such as health 
and wellness programs.115  These initiatives will leverage and coordinate 
existing programs and resources as well as establish new programs with grants 
and other resources.116 

Kansas City is also studying the possibility of developing a climate 
sustainability center in the Zone, which would involve “the construction of a 
‘living campus’ that is powered by renewable energy and fosters green jobs and 
training.”117  The center will be developed and run by the city in partnership 
with the University of Missouri.  Other regional corporate, labor, and 
institutional entities and will focus on three components: 

 
Education & Job Training – The curriculum, including classroom, laboratory 
and workshop programs, would be established by the job providers and 
educational partners.  The programs would provide hands-on training and 
employment opportunity services to students and graduates. 

 
 113. Barbara Grady, What a Recovery Fueled “Green Impact Zone” Can Do for a Troubled City, GREEN 

FOR ALL BLOG (May 15, 2009, 11:58 AM), http://www.greenforall.org/blog/what-a-recovery-fueled-
201cgreen-impact-zone201d-can-do-for-a-troubled-city. 
 114. Judith Bell, Innovative Stimulus Spending in Kansas City, NIEMAN WATCHDOG (June 19, 2009), 
http://www.niemanwatchdog.org/index.cfm?fuseaction=ask_this.view&askthisid=00415. 
 115. Mid-Am. Reg’l Council, About the Green Impact Zone, GREEN IMPACT ZONE OF MO., 
http://www.greenimpactzone.org/About/index.aspx (last visited Aug. 31, 2010). 
 116. Id. 
 117. Julie Koppen, Kansas City Could Be Home to a “Living” Sustainability Center, GREENABILITY MAG., 
Aug. 2010, at 15, available at http://www.greenabilitymagazine.com/pdf/Greenability_Center.pdf. 



CARR_LEAD_MACRO_FINAL 3/9/2011  2:52 PM 

30 SUFFOLK UNIVERSITY LAW REVIEW [Vol. XLIV:7 

Research – The center would provide educational, research and laboratory 
studies on climate change and development of environmentally friendly 
applications and products that reduce our carbon footprint.  It would include a 
green, small-business incubator. 

Botanical Garden – A cutting-edge, hands-on botanical garden would offer 
opportunities for botanists, horticulturists, scientists, students and the public to 
cultivate, categorize, document and tend to a wide variety of plants native to 
the area, and to focus on climate-friendly agriculture techniques and processes 
for farmers and related small businesses.118 

 
Although the elements of the Green Impact Zone are not revolutionary, the 

comprehensive approach makes it a promising best practice model for 
emulation by other communities across the nation.119 

VII.  CONCLUSION 

After three years, the foreclosure crisis continues to churn away, destroying 
the social and physical fabric of communities, undermining families, and 
stifling economic growth.  Interventions to date have helped the United States 
avoid a second Great Depression.  But at present, the struggling and uncertain 
recovery is more apparent in statistical calculation rather than in increased 
economic well-being for Americans.  The problems inherited by the Obama 
Administration are daunting.  By any measure, the situation is unlike any we 
have faced as a nation in at least seventy years.  But that fierce challenge 
should by no means resign us to an uncertain and insecure economic future.  In 
fact, America’s economic difficulties, which have been growing but not 
addressed for thirty years, demand bold and immediate action. 

Fundamental change is essential to ensure a vigorous rebound from the 
current crisis and a secure and robust economy for future generations of 
Americans. 

 

 
 118. Id. 
 119. See Bell, supra note 114, at 3. 
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