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Constitutional Law—Arrest or Impaired Movement Material to Physical 
Force Seizure Analysis—Brooks v. Gaenzle, 614 F.3d 1213 (10th Cir. 2010), 
cert. denied, 131 S. Ct. 1045 (2011) 

The Fourth Amendment of the United States Constitution provides 
protection for individuals from unreasonable searches and seizures.1  The 
Supreme Court and circuit courts alike have repeatedly analyzed the definition 
and applicability of the word “seizure,” along with the requisite amount of 
force needed to constitute a seizure, in a continued effort to safeguard against 
violation of the Fourth Amendment.2  In Brooks v. Gaenzle,3 the Court of 
Appeals for the Tenth Circuit considered whether shooting a suspect in the 
back as he successfully fled from pursuit could be construed as a seizure, and 
therefore represent a violation of the suspect’s constitutional rights.4  The court 
held that no Fourth Amendment violation took place, because a clear restraint 
of freedom of movement must occur in order for a seizure to result.5 

Keith Brooks and Nick Acevedo broke into a home on October 17, 2005, 
with the intent to burglarize it.6  When neighbors called police, El Paso County 
Sherriff’s Department deputies, Steve Gaenzle and Paul Smith, responded and 
found the suspects in the home’s garage.7  Brooks and Acevedo fled into the 
house, shut the door, and fired one gunshot through the closed door at the 
officers.8  Unharmed by the gunshot, the two officers ran from the garage and 
witnessed Brooks fleeing from the house and climbing a fence.9  Gaenzle 

 
 1. See U.S. CONST. amend. IV (“The right of the people to be secure in their persons, houses, papers, and 
effects, against unreasonable searches and seizures, shall not be violated . . . .”). 
 2. See Terry v. Ohio, 392 U.S. 1, 9-10 (1968) (acknowledging tension between upholding right to 
personal security and ensuring effective policing).  Chief Justice Warren aptly portrayed changing societal 
concerns in relation to a balance between effectual police response in high-crime areas and the limitations 
placed by traditional Fourth Amendment jurisprudence.  Id. at 11-12; see also United States v. Romain, 393 
F.3d 63, 70-71 (1st Cir. 2004) (discussing temporary detention and possibility of resulting constitutional 
violation); Thomas K. Clancy, The Fourth Amendment as a Collective Right, 43 TEX. TECH. L. REV. 255, 263-
64 (2010) (describing Supreme Court effort to refine application of Fourth Amendment). 
 3. 614 F.3d 1213 (10th Cir. 2010), cert. denied, 131 S. Ct. 1045 (2011). 
 4. Id. at 1215. 
 5. Id. at 1224. 
 6. See Brooks v. Gaenzle, No. 06-cv-01436-CMA-MJW, 2009 WL 3158138, at *1 (D. Colo. Sept. 29, 
2009), aff’d in part, rev’d in part, 614 F.3d 1213 (10th Cir. 2010), cert. denied, 131 S. Ct. 1045 (2011). 
 7. See Brooks v. Gaenzle, No. 06-cv-01436-CMA-MJW, 2009 WL 3158138, at *1 (D. Colo. Sept. 29, 
2009), aff’d in part, rev’d in part, 614 F.3d 1213 (10th Cir. 2010), cert. denied, 131 S. Ct. 1045 (2011). 
 8. See Brooks v. Gaenzle, No. 06-cv-01436-CMA-MJW, 2009 WL 3158138, at *1, *6 (D. Colo. Sept. 
29, 2009), aff’d in part, rev’d in part, 614 F.3d 1213 (10th Cir. 2010), cert. denied, 131 S. Ct. 1045 (2011). 
 9. See Brooks v. Gaenzle, No. 06-cv-01436-CMA-MJW, 2009 WL 3158138, at *1 (D. Colo. Sept. 29, 
2009), aff’d in part, rev’d in part, 614 F.3d 1213 (10th Cir. 2010), cert. denied, 131 S. Ct. 1045 (2011).  The 
officers did not know if the fleeing suspect was the same individual who had shot at them immediately prior.  
Id. 
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yelled “stop” and fired a shot at Brooks, striking him in the lower back.10  
Wounded, Brooks continued over the fence and fled the scene, but police 
captured him three days later after another chase.11 

After a jury convicted Brooks of multiple offenses, including attempted 
murder, he brought a civil action against Deputies Gaenzle and Smith for 
alleged violations of 42 U.S.C. § 1983, claiming that the deputies used 
excessive force in seizing him by gunshot during the burglary.12  The district 
court granted the defendants’ motions for summary judgment based on 
qualified immunity, holding that the deputies used no excessive force because 
Brooks’s shooting did not constitute a seizure, and alternatively that the 
deputies’ force was objectively reasonable under the circumstances.13  
Specifically, the district court held that Deputy Gaenzle’s gunshot constituted 
only an attempted seizure, and thus did not implicate the Fourth Amendment.14  
After an examination of applicable case law cited by the parties, the district 
court rejected both of Brooks’s arguments, indicating that the gunshot likely 
pained the plaintiff and slowed his escape, but, importantly, did not bring him 
under the government’s possession or control and was therefore not tantamount 
to a seizure because it did not produce a stop.15  The district court further 
opined that regardless of whether a seizure occurred, the deputies used an 
objectively reasonable amount of force under the circumstances presented, 

 
 10. See Brooks v. Gaenzle, No. 06-cv-01436-CMA-MJW, 2009 WL 3158138, at *1 (D. Colo. Sept. 29, 
2009), aff’d in part, rev’d in part, 614 F.3d 1213 (10th Cir. 2010), cert. denied, 131 S. Ct. 1045 (2011). 
 11. See 614 F.3d at 1215.  Officers apprehended Brooks after he fled from law enforcement a second time 
three days later, apparently unencumbered by his gunshot wound.  Id.  Acevedo, however, died in a gunfight 
with officers thirteen days later, using the same pistol that was used to fire at Deputies Gaenzle and Smith 
during the burglary.  Id; see also Man Sought in Theft/Shootout, COLO. SPRINGS GAZETTE, Oct. 20, 2005, 
http://www.gazette.com/articles/burglary-17629-acevedo-drive.html (describing incident and confusion of 
investigation).  Initially, the sheriff’s office did not know which suspect its officers had shot, and the suspect 
was reportedly hit in the leg.  See Man Sought in Theft/Shootout, COLO. SPRINGS GAZETTE, Oct. 20, 2005, 
http://www.gazette.com/articles/burglary-17629-acevedo-drive.html; see also Anslee Willett, Fugitive Killed 
by Police Identified, COLO. SPRINGS GAZETTE, Nov. 4, 2005, http://www.gazette.com/articles/police-8899-
acevedo-brooks.html (outlining capture of both suspects). 
 12. 614 F.3d at 1216.  In addition to bringing claims for malicious prosecution and conspiracy to make 
false reports of his possession of a gun, Brooks claimed that the two deputies violated his right to be free from 
unreasonable seizure by using excessive and deadly force in shooting him as he fled.  Id.  In the alternative, 
Brooks also asserted that the deputies did not use objectively reasonable force in shooting him because the jury 
acquitted him of the charge of being a felon in possession of a weapon.  Id. at 1217-18. 
 13. See id. at 1216-17.  The district court noted there is no bright-line test for determining when a seizure 
actually occurs; regardless, a seizure can only occur if the government action restrains the suspect’s 
movements.  See Brooks v. Gaenzle, No. 06-cv-01436-CMA-MJW, 2009 WL 3158138, at *3 (D. Colo. Sept. 
29, 2009), aff’d in part, rev’d in part, 614 F.3d 1213 (10th Cir. 2010), cert. denied, 131 S. Ct. 1045 (2011). 
 14. See Brooks v. Gaenzle, No. 06-cv-01436-CMA-MJW, 2009 WL 3158138, at *5 (D. Colo. Sept. 29, 
2009) (rejecting plaintiff’s arguments regarding use of force as automatically indicative of seizure), aff’d in 
part, rev’d in part, 614 F.3d 1213 (10th Cir. 2010), cert. denied, 131 S. Ct. 1045 (2011). 
 15. See Brooks v. Gaenzle, No. 06-cv-01436-CMA-MJW, 2009 WL 3158138, at *6 (D. Colo. Sept. 29, 
2009), aff’d in part, rev’d in part, 614 F.3d 1213 (10th Cir. 2010), cert. denied, 131 S. Ct. 1045 (2011).  The 
district court noted that, three days later, the plaintiff “still had enough spring in his step to evade police in the 
mall parking lot” before his eventual capture.  Id. 
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given Brooks had likely committed a violent crime during which someone had 
shot at the deputies before fleeing.16 

The Tenth Circuit reviewed de novo the grant of summary judgment based 
on qualified immunity and addressed a threshold question of whether the 
deputies violated a constitutional right by shooting Brooks as he ran away.17  
The court reviewed Supreme Court cases establishing current determinations of 
a “seizure” and explored the definitions of seizures in flight situations.18  After 
applying principles from relevant precedent, the court reasoned that, although 
the deputies clearly struck Brooks with purpose and intent—namely, with the 
intent of stopping him—the shot did not actually stop Brooks and the deputies 
did not gain intentional acquisition of control over him.19  Declaring that no 
genuine issue existed as to any material fact, the court indicated that the 
defendants were entitled to summary judgment and held that Brooks did not 
demonstrate that the deputies’ alleged conduct violated a constitutional right 
because the deputies did not actually seize Brooks.20 

In Terry v. Ohio,21 the Supreme Court first examined the specific 
prerequisites for a noninvestigatory seizure in the context of a police stop and 
frisk, and determined that the Fourth Amendment’s protections begin only 
when an officer has restrained an individual’s liberty by means of physical 
force or show of authority.22  The Court refined this definition by applying a 
totality of the circumstances analysis, and, acknowledging the difficulty in 
determining when minimal police contact rises to a seizure, clarified it by 

 
 16. See 614 F.3d at 1217. 
 17. See id. at 1218-19. 
 18. See id. at 1219-22 (detailing court’s deliberative process on background of case law). 
 19. See id. at 1220 (applying Supreme Court precedent to present case).  The court used both Supreme 
Court precedent and common-law definitions of arrest, with detailed analysis of dicta that Brooks had relied on 
for his argument in support of the occurrence of a seizure.  Id. at 1220-21. 
 20. See 614 F.3d at 1225 (detailing Tenth Circuit’s holding affirming district court assessment).  The 
Tenth Circuit refused to consider the issue of whether the defendants’ conduct was objectively reasonable, 
noting that it would have also been required for an excessive force claim under the Fourth Amendment.  Id. 
 21. 392 U.S. 1 (1968). 
 22. See Terry v. Ohio, 392 U.S. 1, 19 & n.16 (1968) (determining scope of police action and physical 
contact required to amount to level of seizure).  The Court in Terry further elaborated, “[W]henever a police 
officer accosts an individual and restrains his freedom to walk away, he has ‘seized’ that person.”  Id. at 16; see 
also United States v. Mendenhall, 446 U.S. 544, 553 (1980) (explaining seizure occurs when police restrain 
freedom of movement by physical force or displayed authority); Akhil Reed Amar, Terry and Fourth 
Amendment First Principles, 72 ST. JOHN’S L. REV. 1097, 1102 (1998) (lamenting problems caused by 
narrowing of intended Terry standards).  Amar observes that no Fourth Amendment protections were offered 
prior to the point of contact, contrary to Chief Justice Warren’s intention in creating broad definitions of both 
“search” and “seizure” when drafting his opinion in Terry.  Amar, supra.  But see Katz v. United States, 389 
U.S. 347, 366 (1967) (Black, J., dissenting) (opposing holding of seizure with regard to unauthorized 
wiretapping).  Justice Black urged the Court to adopt a narrow definition of seizure one year before Terry, 
stating that the authors of the Constitution and its amendments purposefully adopted specific language, and the 
authors would have included provisions on eavesdropping or other connotations of “seizure” if they intended to 
afford such protection to the public.  Id. 
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indicating that apprehension by use of deadly force is a seizure.23  The Court 
further elucidated the requirements of a seizure for Fourth Amendment 
purposes in Brower v. County of Inyo,24 stating that a seizure occurs only where 
the government terminates freedom of movement in an intentionally applied 
manner.25 

Not long after Brower, the Court took up the subject yet again in the case of 
California v. Hodari D.,26 determining that even though a police officer had 
shown his authority by pursuing a suspect and demanding that he stop, a 
seizure only occurred at the point at which the officer tackled the suspect, 
because the suspect had not complied with the command to halt.27  Seven years 
later, in County of Sacramento v. Lewis,28 the Supreme Court clarified Hodari 
by rejecting amici arguments that the Fourth Amendment should cover both 
seizures and failed attempts to seize an individual.29  The Lewis decision 

 
 23. See Tennessee v. Garner, 471 U.S. 1, 7 (1985) (citing United States v. Mendenhall, 446 U.S. 544 
(1980)).  The Court in Garner indicated that actual apprehension by use of deadly force is undoubtedly a 
seizure that must comply with the reasonableness requirements of the Fourth Amendment.  Id.  In Garner, the 
subject of the seizure was a fleeing burglar whom police fatally shot in the back of the head as he climbed a 
fence in an attempt to elude capture.  Id. at 4; see also Graham v. Connor, 490 U.S. 386, 395 (1989) (requiring 
reasonableness analysis for all claims of excessive force during arrest, stop, or seizure).  See generally Bryan N. 
Georgiady, Note, An Excessively Painful Encounter:  The Reasonableness of Pain and De Minimis Injuries for 
Fourth Amendment Excessive Force Claims, 59 SYRACUSE L. REV. 123 (2008) (examining reasonableness 
requirements for Fourth Amendment violations). 
 24. 489 U.S. 593 (1989). 
 25. See Brower v. Cnty. of Inyo, 489 U.S. 593, 597 (1989) (explaining importance of instrumentality set 
in place to effectuate termination of movement).  For clarification of this point, the Brower Court used a 
hypothetical situation in which no seizure would be found if police—in a marked police car showing authority 
with flashing lights—pursued a suspect until the point where his flight was terminated by his own loss of 
control and subsequent crash.  Id.  On the contrary, if the police officer intentionally sideswiped the suspect’s 
vehicle causing him to crash, the termination of movement would be classified as a seizure.  Id. 
 26. 499 U.S. 621 (1991). 
 27. See California v. Hodari D., 499 U.S. 621, 629 (1991) (concluding no seizure until officer applied 
physical force and terminated freedom of movement).  Justice Scalia conducted an examination of common-
law definitions of “seizure,” wherein he noted, “The word ‘seizure’ readily bears the meaning of a laying on of 
hands or application of physical force to restrain movement, even when it is ultimately unsuccessful.”  Id. at 
626.  For example, a seizure occurs even in a situation where one seizes a purse-snatcher who then manages to 
break free from the hold.  Id.  Most importantly, Justice Scalia noted that an attempted seizure by police is not a 
“seizure” for Fourth Amendment purposes.  Id. at 626 n.2.  But see id. at 630 (Stevens, J., dissenting) 
(criticizing narrow construction of “seizure” as improper and contrary to precedent).  Justice Stevens’s dissent 
took issue with this newer, narrowed guideline for seizure and its literal interpretation, arguing that it 
diametrically opposed the expansive positions previously established in Terry and Katz.  Id. at 637. 
 28. 523 U.S. 833 (1998). 
 29. See Cnty. of Sacramento v. Lewis, 523 U.S. 833, 844 n.7 (1998) (rejecting attempted seizures as 
beyond Fourth Amendment’s scope).  The facts of Lewis were nearly exactly those described in the Brower 
hypothetical—namely, whether a seizure occurred when law enforcement accidentally ran over a passenger 
who fell off a motorcycle as its operator fled from police.  See id. at 836-37; supra note 25 (discussing Brower 
hypothetical); see also Erica L. Reilley, Note, County of Sacramento v. Lewis:  A “Conscience-Shocking” 
Decision Regarding Officer Liability in High-Speed Police Pursuits, 32 LOY. L.A. L. REV. 1357, 1372-73 
(1999) (discussing Court’s reasoning in Lewis and application of Hodari).  Reilley correctly summarized the 
Court’s holding, though she disagreed with an unrelated line of reasoning used to decide the case and stated 
that no seizure occurs when police pursuit of a suspect ends in an accidental termination.  Reilley, supra. 
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followed a Tenth Circuit opinion that held no seizure occurred where an officer 
shot out two tires on a fleeing suspect’s car but the suspect continued to flee 
and neither submitted to authority nor stopped.30 

Despite this consistent and thoroughly developed line of seizure-by-
physical-force case law, the Eleventh Circuit held in Carr v. Tatangelo31 that an 
intentional seizure occurred where a police officer fired upon and struck a 
suspect who then fled the site of the shooting back into his house, reasoning 
that the suspect’s retreat constituted a submission to physical authority.32  In a 
similar vein, other courts have held that seizures did occur in instances of 
merely momentary termination of movement.33  Most recently, in Brendlin v. 
California,34 the United States Supreme Court further clarified the necessary 
conditions for a seizure-through-physical-force analysis, and held that law 
enforcement officials seize an individual—thereby entitling the individual to 
challenge the action as a violation of the Fourth Amendment—when the 
officials’ actions terminate or restrain the individual’s freedom of movement 

 
 30. See Latta v. Keryte, 118 F.3d 693, 699-700 (10th Cir. 1997) (holding no seizure where suspect not 
physically stopped); see also Bella v. Chamberlain, 24 F.3d 1251, 1256 (10th Cir. 1994) (holding no seizure 
where police fired on suspect’s helicopter in mid-flight, to no avail).  The Tenth Circuit, in both Latta and 
Bella, synthesized comparable flight cases and determined that no seizure occurred in unsuccessful attempts by 
law enforcement to end pursuit; alternatively, the court determined that seizure did occur when the suspect was 
shot dead.  Latta v. Keryte, 118 F.3d 693, 699 (10th Cir. 1997); Bella v. Chamberlain, 24 F.3d 1251, 1256 
(10th Cir. 1994).  The court in Bella, citing Hodari, indicated that a seizure only occurs if a fleeing suspect is 
shot—presumably fatally—or the shot causes the suspect to submit to the show of authority.  Bella v. 
Chamberlain, 24 F.3d 1251, 1255 (10th Cir. 1994). 
 31. 338 F.3d 1259 (11th Cir. 2003). 
 32. See Carr v. Tatangelo, 338 F.3d 1259, 1268-69 (11th Cir. 2003).  Although the court in Carr 
ultimately held the seizure reasonable, it is important to note that Carr did not actually flee entirely—or even 
evade capture—but ran back into his house to await rescue personnel after having nine shots fired at him.  Id. at 
1265-66.  However, the court determined that, although the bullet that hit Carr did not stop him, “he 
nevertheless was seized within the meaning of the Fourth Amendment when the bullet struck” him.  Id. at 
1268-69 (citing Menuel v. City of Atlanta, 25 F.3d 990, 996 (11th Cir. 1994).  In making this abrupt 
determination that a seizure occurred, the Eleventh Circuit in Carr relied upon a case that involved the fatal 
shooting of a suspect by police.  See Menuel v. City of Atlanta, 25 F.3d 990, 996 (11th Cir. 1994) (holding 
seizure occurred when officers lawfully shot decedent); see also Vaughan v. Cox, 343 F.3d 1323, 1328-29 
(11th Cir. 2003) (holding seizure occurred where officer fired into vehicle, striking passenger, during high-
speed pursuit).  The Eleventh Circuit in Vaughan opined that, because the passenger “was hit by a bullet that 
was meant to stop him, he was subjected to a Fourth Amendment seizure,” regardless of the fact that the driver 
was not also struck, the evasion continued, and the pursuit only ended with a collision after the driver lost 
control.  Vaughan v. Cox, 343 F.3d 1323, 1327 (11th Cir. 2003). 
 33. See United States v. Morgan, 936 F.2d 1561, 1567 (10th Cir. 1991) (holding seizure occurred after 
momentary yield to show of police authority in traffic stop); see also Lemery v. Beckner, 323 Fed. Appx. 644, 
649 (10th Cir. 2009) (holding seizure effected where individual momentarily stopped and then ran away).  In 
Lemery, although the plaintiff eventually ran without pursuit from law enforcement, the court held that the 
plaintiff was first stopped temporarily after being shot in the eye by a pepper ball round a policeman had fired.  
Lemery v. Beckner, 323 Fed. Appx. 644, 649 (10th Cir. 2009); see also Thomas K. Clancy, The Future of 
Fourth Amendment Seizure Analysis After Hodari D. and Bostick, 28 AM. CRIM. L. REV. 799, 801 n.10 (1991) 
(examining extent of freedom of movement and government interference required for threshold). 
 34. 551 U.S. 249 (2007). 
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through intentionally applied means.35 
In Brooks v. Gaenzle, the Tenth Circuit considered the issue of whether law 

enforcement’s use of deadly force on a fleeing suspect—who successfully 
avoided capture—constituted a seizure for analysis under the Fourth 
Amendment.36  The court acknowledged that the plaintiff mischaracterized the 
discussion of the issue in Hodari to support his argument that a shooting or the 
use of deadly force alone caused a seizure in the absence of termination of 
movement.37  The court also concluded that, beyond two exceptions, all other 
cases Brooks relied upon resulted in the police’s use of deadly force either 
terminating the fleeing suspect’s movement through acquiescence or injury, or 
causing the death of the suspect mid-flight.38  The court relied upon decisions 
of the Sixth, Seventh, and Ninth Circuits that also interpreted Supreme Court 
precedent to require intentional termination of movement or acquisition of 
physical control over a fleeing suspect.39  Importantly, the court reasoned that 
the plaintiff was not seized even though he was shot because the gunshot did 
not force him to submit to authority, and he was able to remain beyond the 
officers’ control for days after being subjected to deadly force.40 

The Tenth Circuit conducted a proper analysis of the issue by focusing on 
the end result of law enforcement’s use of deadly force and holding that no 
seizure could occur in a flight situation where the subject of pursuit 
successfully escapes law enforcement’s control.41  By denying the plaintiff’s 
arguments that unsuccessful attempts to use deadly force on a fleeing suspect 
constitute a seizure per se, the court correctly settled the issue moving 
forward.42  The court’s reasoning furthered Supreme Court opinions that hold 
 
 35. See Brendlin v. California, 551 U.S. 249, 254 (2007) (summarizing precedent to define what 
constitutes seizure).  The Court in Brendlin addressed a question of whether a routine traffic stop subjected the 
occupant of the vehicle to a Fourth Amendment seizure.  Id.  The Court concluded that one who flees a show of 
authority is not seized until physically overpowered, but one sitting in a vehicle seat may submit by not fleeing.  
Id. at 262; see also Pamela A. Lemoins, Note, Brendlin v. California:  Riding Shotgun with the Fourth 
Amendment, 35 S.U. L. REV. 573, 594 (2008) (criticizing Brendlin Court’s reasoning and describing steps for 
Fourth Amendment analysis).  Lemoins indicates that, though ultimately in disagreement with the Brendlin 
Court, the final stage for a court’s Fourth Amendment analysis is the question of whether an individual actually 
submits to the show of authority.  Lemoins, supra. 
 36. See 614 F.3d at 1215. 
 37. See id. at 1223 (explaining erroneous interpretation of case law by plaintiff).  The court highlighted 
the fact that the plaintiff evaded capture after being struck and adopted defendants’ critique of physical-force 
analysis in making a seizure determination.  Id. at 1224 & n.7; see also California v. Hodari D., 499 U.S. 621, 
626 (1991) (addressing language plaintiff misconstrued in Brooks). 
 38. 614 F.3d at 1223 (accepting district court’s determination and recognizing differences with facts in 
Brower, Garner, and Cole). 
 39. See id. at 1223-24. 
 40. See id. at 1224. 
 41. See id. at 1215 (reasoning seizure did not occur in instant case); see also California v. Hodari D., 499 
U.S. 621, 627 (1991) (refusing to expand Fourth Amendment to unsuccessful seizures). 
 42. See 614 F.3d at 1219 (rejecting plaintiff’s proposition that use of deadly force constitutes seizure).  
The court stated that precedent maintained a “seizure” could arise from apprehension by deadly force, but 
found no support for stretching that point to the situation at bar where the plaintiff evaded authorities.  Id.; cf. 
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to the principle explained in Hodari:  the Fourth Amendment’s protections do 
not contemplate attempted seizures.43 

The Tenth Circuit properly interpreted the Hodari standard to hold that the 
determination of whether a seizure occurred materially depends on the end 
result of law enforcement’s use of physical force against the fleeing suspect.44  
The plaintiff ignored the argument that termination of movement dictates the 
point of seizure, even though the cases he relied upon implied the same analysis 
under Hodari.45  In doing so, the court placed some applications of physical 
force by law enforcement—those that do not prevent a suspect from fleeing—
beyond the protection of the Fourth Amendment.46  Such a result should not 
disconcert, as the plaintiff contended, because the fact remained that Brooks 
was able to flee the scene despite his wounds.47 

The Brooks court’s successful aggregation of the holdings regarding the 
point of seizure foreclosed litigants from claiming they were subjected to an 
improper seizure when common sense would dictate otherwise and flight from 
the scene took place.48  For purposes of clarity, the court stated outright that 
had Brooks been taken into custody immediately after law enforcement shot 
him, it would have reached a different result.49  This outcome, however, must 
be contrasted with the holding in Carr or a similar factual situation where law 
enforcement officials subject a fleeing suspect to force but the suspect evades 
capture for some interval of time.50  For completeness, in explaining common-
law dicta the plaintiff relied upon for the majority of his argument, the Brooks 
court should have distinguished Carr and explained its factual differences in 
timing between the application of physical force and the capture, as well as the 
Eleventh Circuit’s misguided reasoning in that case.51 

In Brooks v. Gaenzle, the Tenth Circuit Court of Appeals considered the 
validity of a fleeing burglary suspect’s Fourth Amendment excessive force 
claim against law enforcement personnel who shot him as he successfully 

 
United States v. Terry, 392 U.S. 1 (1968) (deliberating issue of deadly force as consideration for seizure 
analysis); United States v. Garner, 471 U.S. 1 (1985); United States v. Mendenhall, 446 U.S. 544 (1980). 
 43. See 614 F.3d at 1221.  The Brooks court also took a clarifying step to state that Hodari holds that no 
seizure exists without the suspect’s submission to a show of authority.  Id. 
 44. See id. (highlighting termination of movement as focal point of analysis under Hodari holding). 
 45. See id. at 1217 (agreeing with district court’s assessment of cases plaintiff relied on for argument); 
supra note 35 (distinguishing precedential cases where plaintiffs’ movements terminated). 
 46. See 614 F.3d at 1225 (refusing to proceed with Fourth Amendment excessive force claim due to lack 
of seizure). 
 47. See id. (indicating use of deadly force in this instance did not halt plaintiff even temporarily). 
 48. See id. at 1223-24 (requiring “intentional termination of movement or acquisition of physical control” 
regardless of force applied).  The court emphasized Brooks’s escape.  Id. at 1223. 
 49. See id. at 1223 (highlighting essential differences with plaintiff’s cited authority). 
 50. See supra note 32 and accompanying text (exposing timing problem between force applied and 
capture). 
 51. See 614 F.3d at 1220-21 (rejecting plaintiff’s argument based on common-law dicta); supra note 32 
(explaining differences of capture in Carr). 
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evaded capture.  The court reasoned that precedent did not support plaintiff’s 
argument that a seizure had occurred based on the outcome of the failed arrest 
and the fact that plaintiff’s movement was not impaired by the shooting.  The 
court specifically held that an attempted seizure did not implicate the Fourth 
Amendment, though deadly force had been used in the instant case.  The Tenth 
Circuit agreed with the district court’s assessment and dismissed plaintiff’s 
constitutional claim for excessive force.  The court also determined that 
probable cause existed to charge Brooks with possession of the gun used in the 
burglary, and Brooks failed to successfully establish his claim of civil rights 
conspiracy. 

 
 

John M. Wilusz 
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