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Criminal Procedure—The Impact of Marijuana Decriminalization on 
Searches and Seizures in Massachusetts—Commonwealth v. Cruz, 945 N.E.2d 
899 (Mass. 2011) 

Article XIV of the Massachusetts Constitution, like the Fourth Amendment 
to the United States Constitution, affords individuals the right to be free from 
unreasonable searches and seizures.1  Certain searches and seizures, such as an 
exit order issued to a passenger in a vehicle, may comport with constitutional 
protections if there is reasonable suspicion of criminal activity.2  In 
Commonwealth v. Cruz,3 a case of first impression, the Massachusetts Supreme 
Judicial Court (SJC) considered whether the odor of burnt marijuana alone 
provides reasonable suspicion of criminal activity in light of the recent 
decriminalization of marijuana under section 32L of chapter 94C of the 
Massachusetts General Laws (section 32L).4  The court held that the odor of 
burnt marijuana alone is no longer sufficient to establish reasonable suspicion 
of criminal activity and, accordingly, an exit order is impermissible.5 

On June 24, 2009, in a high-crime area of Boston, two patrolling police 
officers pulled up beside a vehicle parked in front of a fire hydrant.6  The 
defendant, Benjamin Cruz, was seated on the passenger side of the vehicle, and 
an unidentified person was in the driver’s seat.7  When the officers approached 
 
 1. See U.S. CONST. amend. IV (guaranteeing citizens protections against unreasonable searches and 
seizures); see also MASS. CONST. pt. I, art. XIV (protecting individuals “from all unreasonable searches, and 
seizures, of his person . . . and all his possessions”).  The standard for searches and seizures is one of objective 
reasonableness.  See Commonwealth v. Gaynor, 820 N.E.2d 233, 244 (Mass. 2005) (quoting Florida v. Jimeno, 
500 U.S. 248, 250 (1991)) (asserting “touchstone of the Fourth Amendment is reasonableness”); see also 
Commonwealth v. Murdough, 704 N.E.2d 1184, 1187 (Mass. 1999) (explaining subjective intentions irrelevant 
so long as actions objectively reasonable). 
 2. See Commonwealth v. Bostock, 880 N.E.2d 759, 765 (Mass. 2008) (concluding reasonable suspicion 
of criminal activity justifies police acting intrusively); see also Commonwealth v. Silva, 318 N.E.2d 895, 898 
(Mass. 1974) (justifying increased investigative measures when officer reasonably suspects person committed 
crime). 
 3. 945 N.E.2d 899 (Mass. 2011). 
 4. See id. at 908 (addressing decriminalization of marijuana); MASS. GEN. LAWS ANN. ch. 94C, §§ 32L-
32N (West 2010) (effective Dec. 4, 2008).  Entitled “An Act Establishing a Sensible State Marihuana Policy,” 
the law renders possession of an ounce or less of marijuana a civil infraction—similar to a speeding ticket—and 
imposes a $100 fine and forfeiture of the marijuana.  MASS. GEN. LAWS ANN. ch. 94C, §§ 32L-32N (West 
2010) (effective Dec. 4, 2008); see also Globe Staff, Marijuana Decriminalization Law Goes into Effect, 
BOSTON.COM (Jan. 2, 2009), http://www.boston.com/news/local/breaking_news/2009/01/marijuana_decri_ 
1.html (outlining general scope of decriminalization law).  While the penalties associated with an ounce or less 
have been reduced, decriminalization has not “affected the criminal status of numerous other activities 
involving marijuana.”  See 945 N.E.2d at 915 (Cowin, J., dissenting). 
 5. 945 N.E.2d at 913 (holding exit order requires reasonable suspicion of criminal activity). 
 6. Id. at 902 (recounting basis for police investigation of civil motor vehicle violation).  The officers 
were later unable to recall whether the engine had been running.  Id. at 909. 
 7. Id. at 903.  The officers knew Cruz, knew that he resided on that particular street, and did not consider 
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the vehicle, they could smell a “faint odor” of burnt marijuana.8  The officers 
testified that both occupants appeared nervous, and the driver admitted he had 
smoked marijuana “earlier in the day.”9  The officers ordered the occupants out 
of the vehicle and asked Cruz if he had anything in his possession; Cruz replied 
he had “a little rock for [him]self” in his pocket, which the officers retrieved.10 

The Commonwealth charged Cruz with multiple counts of possession of a 
class B controlled substance.11  He filed a motion to suppress the seized crack 
cocaine and his admission to the officers.12  The judge granted the motion on 
the grounds that an odor of burnt marijuana did not establish probable cause to 
suspect the presence of more than one ounce, the amount necessary for a 
criminal offense.13  The SJC allowed the Commonwealth’s petition for 
interlocutory appeal and affirmed the motion judge’s ruling, holding that the 
odor of burnt marijuana alone does not establish probable cause or reasonable 
suspicion of criminal activity to justify an exit order to a passenger in a 
vehicle.14 

Freedom from unreasonable searches and seizures is a constitutionally 
protected right.15  Ordering a passenger from a validly stopped vehicle is a 
highly intrusive measure and is therefore subject to close judicial scrutiny.16  
There are three possible scenarios that justify an exit order in these 
circumstances:  if there is a reasonable belief that the safety of the police or 
others is in danger; if there is a reasonable suspicion that the passenger is 
engaged in criminal activity separate from any offense of the driver; and as a 
practical measure to facilitate a warrantless search under the automobile 
exception, which requires probable cause to believe crime evidence or 
contraband is present.17 
 
him dangerous.  Id. 
 8. Id. 
 9. 945 N.E.2d at 903.  The officers further noted that the driver appeared to be panicking and was having 
difficulty breathing.  Id.  There was no evidence that the occupants made any threatening or furtive movements, 
and the officers did not see weapons.  Id. 
 10. Id. (explaining how officers became aware of illegal substance on Cruz’s person).  After the item was 
retrieved, the officer estimated it to be approximately four grams of crack cocaine.  Id. 
 11. Id. at 902 (enumerating charges against Cruz under chapter 94C of Massachusetts General Laws). 
 12. Id. 
 13. See 945 N.E.2d at 902, 914 (explaining lower court’s reasoning in light of section 32L). 
 14. See id. at 902.  The court concluded that there must be reasonable suspicion of criminal activity for 
officers to be justified in issuing an exit order to a passenger in a vehicle.  Id. 
 15. See U.S. CONST. amend. IV; MASS. CONST. pt. I, art. XIV; see also Commonwealth v. Porter P., 923 
N.E.2d 36, 54 n.19 (Mass. 2010) (highlighting reasonableness test for invasion of privacy under article XIV). 
 16. See Commonwealth v. Gonsalves, 711 N.E.2d 108, 112 (Mass. 1999) (noting intrusion into 
“passenger’s privacy is not minimal”).  But see Gerald G. Ashdown, The Fourth Amendment and the 
‘Legitimate Expectation of Privacy’, 34 VAND. L. REV. 1289, 1302, 1306, 1317-18 (1981) (analyzing Fourth 
Amendment principles and noting individuals have lesser expectation of privacy in vehicle). 
 17. See Commonwealth v. Gonsalves, 711 N.E.2d 108, 111 (Mass. 1999) (elucidating fear of safety as 
based on “reasonably prudent man” in policeman’s position); Commonwealth v. Cast, 556 N.E.2d 69, 76 
(Mass. 1990) (setting forth standard for automobile exception); Commonwealth v. Silva, 318 N.E.2d 895, 900-
01 (Mass. 1974) (explaining further investigative measures justified when officer has reasonable suspicion 
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Prior to the passage of section 32L, the odor of burnt marijuana alone 
established both reasonable suspicion of criminal activity and probable cause to 
believe that contraband or evidence of a crime was present.18  States that have 
enacted similar laws offer a glimpse of decriminalization’s impact on search-
and-seizure principles and illustrate the various approaches to warrantless 
search standards.19  In Oregon and Maine, although the odor of burnt marijuana 
alone does not justify reasonable suspicion of criminal activity, a warrantless 
search is nevertheless justified under the automobile exception.20  These states 
 
person committed crime).  To justify an exit order of a passenger, the suspicion must relate to criminal activity.  
See Commonwealth v. Bostock, 880 N.E.2d 759, 765 (Mass. 2008) (highlighting reasonable suspicion of 
criminal activity justifies acting “in a more intrusive manner”); see also Commonwealth v. Torres, 674 N.E.2d 
638, 643 (Mass. 1997) (concluding passenger free from further investigation unless reasonable suspicion of 
criminal activity).  The automobile exception requires the elements of probable cause and exigent 
circumstances.  Commonwealth v. Cast, 556 N.E.2d 69, 76 (Mass. 1990); see also Commonwealth v. Motta, 
676 N.E.2d 795, 800 (Mass. 1997) (articulating exigency inherent in vehicles).  A search may include “issuing 
an exit order to the [passenger] to facilitate the search of the vehicle.”  Commonwealth v. Correia, 845 N.E.2d 
1210, 1213 (Mass. App. Ct. 2006); see also Commonwealth v. Allain, 634 N.E.2d 579, 583-84 (Mass. App. Ct. 
1994) (concluding officers justified, after seeing marijuana cigarettes, in ordering passengers from car for 
search). 
 18. See Commonwealth v. Garden, 883 N.E.2d 905, 910 (Mass. 2008) (holding odor of burnt marijuana 
gives rise to inference marijuana present); see also Commonwealth v. Correia, 845 N.E.2d 1210, 1212 (Mass. 
App. Ct. 2006) (holding odor of burnt marijuana provided “probable cause to believe . . . evidence of 
marijuana” present).  Reasonable suspicion is a low threshold burden of proof.  See Illinois v. Wardlow, 528 
U.S. 119, 123 (2000) (indicating reasonable suspicion requires less than preponderance of evidence).  
Reasonable suspicion must be grounded in specific, articulable facts and the “reasonable inferences which 
follow.”  Commonwealth v. Silva, 318 N.E.2d 895, 898 (Mass. 1974); see also Ornelas v. United States, 517 
U.S. 690, 695-96 (1996) (articulating reasonable suspicion defies definition and case “decided on its own facts 
and circumstances”); Commonwealth v. Wren, 463 N.E.2d 344, 345 (Mass. 1984) (noting mere “hunch will not 
suffice”).  Various factors by themselves cannot justify reasonable suspicion of criminal activity.  See 
Commonwealth v. DePeiza, 868 N.E.2d 90, 96 (Mass. 2007) (concluding nervous demeanor alone cannot 
establish reasonable suspicion because common during police encounters); see also Commonwealth v. Santos, 
837 N.E.2d 296, 299 (Mass. App. Ct. 2005) (stating location of stop inconclusive because law-abiding citizens 
live in high-crime areas).  Although officers “may add up suggestive factors, each of which is insufficient alone 
to support a search or arrest,” a number of “innocuous observations” or “zeros” does not amount to reasonable 
suspicion.  Commonwealth v. Bartlett, 671 N.E.2d 515, 518 (Mass. App. Ct. 1996) (internal citations omitted).  
Federal courts and an “‘overwhelming majority’ of state courts have held that probable cause may be based on 
distinctive odors alone.”  Ronald D. Richards Jr., Note, The Nose Knows the Legal Accuracy of the Nose:  
People v. Taylor, 16 T.M. COOLEY L. REV. 323, 324 (1999) (examining marijuana odor detection and probable 
cause to search vehicle).  See generally Joshua Bender, Comment, What’s That Smell?  Why the Tenth Circuit 
Should Discard Its Distinction Between the Odors of Burnt and Raw Marijuana, 58 U. KAN. L. REV. 701 
(2010); Michael A. Sprow, Note, Wake Up and Smell the Contraband:  Why Courts That Do Not Find 
Probable Cause Based on Odor Alone Are Wrong, 42 WM. & MARY L. REV. 289 (2000). 
 19. See, e.g., ME. REV. STAT. ANN. tit. 22, § 2383 (2010) (mandating civil violation for possession of 
“usable amount” of marijuana); MINN. STAT. ANN. § 152.027 (West 2010) (mandating petty misdemeanor for 
possession of “small amount” of marijuana); OR. REV. STAT. ANN. § 485.864(3) (West 2010) (mandating civil 
violation for possession of less than one ounce of marijuana).  At the time of the passage of section 32L, twelve 
states had passed laws decriminalizing small amounts of marijuana possession.  See What Does the Marijuana 
Vote Mean?, COMM. FOR SENSIBLE MARIJUANA POLICY (Nov. 5, 2008) http://sensiblemarijuanapolicy.org/ 
home/news/3/what-does-marijuana-vote-mean (reviewing implications of decriminalizing marijuana). 
 20. See State v. Smalley, 225 P.3d 844, 848 (Or. Ct. App. 2010) (concluding warrantless search on basis 
of marijuana odor permissible); see also State v. Barclay, 398 A.2d 794, 797 (Me. 1979) (holding marijuana 
odor justifies warrantless search).  But see State v. Ortega, 770 N.W.2d 145, 149 n.2 (Minn. 2009) (stating 
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generally reason that the odor of burnt marijuana alone establishes probable 
cause to believe that contraband—criminal or noncriminal—is present.21 

Although section 32L decriminalizes possession of an ounce or less of 
marijuana in Massachusetts, this amount remains illegal and is subject to 
forfeiture.22  Chapter 276 of the Massachusetts General Laws (chapter 276) 
governs applications for search warrants and thus determines whether an ounce 
or less of marijuana—noncriminal contraband—may be the valid object of a 
search.23  Accordingly, an officer acting under the automobile exception must 
show the same level of probable cause to believe that one of the five bases 
prescribed by chapter 276 has occurred, or is occurring.24  While the first two 
bases contain “criminal” language, the third basis involves probable cause to 
believe the presence of “property or articles the possession or control of which 
is unlawful.”25  Nonetheless, in Robinson v. Richardson,26 the SJC indicated 

 
marijuana odor does not justify warrantless search). 
 21. See State v. Smalley, 225 P.3d 844, 848 (Or. Ct. App. 2010) (holding odor of marijuana justifies 
search on basis of probable cause to believe contraband present).  The Smalley decision relied on cases wherein 
the Oregon Supreme Court, in construing permissible searches, utilized language that distinguished probable 
cause on the basis of criminal activity or contraband, thereby demonstrating that the contraband in question 
need not be criminal.  See id.; see also State v. Barclay, 398 A.2d 794, 797 (Me. 1979) (holding odor of 
marijuana justifies search on basis of probable cause to believe contraband present).  In Barclay, the court 
concluded that because a civil procedure statute warranted searches for noncriminal contraband, the standard 
applied to noncriminal amounts of marijuana.  See State v. Barclay, 398 A.2d 794, 797 (Me. 1979).  The 
Minnesota Supreme Court, however, claimed that odor of marijuana alone cannot provide the basis for 
probable cause to arrest because there is no probable cause to believe a criminal amount of marijuana exists.  
See State v. Ortega, 770 N.W.2d 145, 149 n.2 (Minn. 2009) (explaining why search-incident-to-arrest exception 
to warrant requirement unjustified on this basis).  It is important to note that the standards for probable cause to 
arrest and probable cause to search are different:  while probable cause to search only requires the belief that 
criminal evidence or contraband is present, “[p]robable cause to arrest an individual requires that the police 
have probable cause to believe that a crime was committed and probable cause to believe that a specific 
individual committed the crime.”  See Richards, supra note 18, at 329 (articulating standard of probable cause 
to arrest). 
 22. See MASS. GEN. LAWS ANN. ch. 94C, §§ 32L-32N (West 2010). 
 23. See MASS. GEN. LAWS ANN. ch. 276, §§ 1-2 (West 2010) (outlining standard for permissible 
procurement of search warrant); see also Whiteley v. Warden, 401 U.S. 560, 566 (1971) (asserting standard to 
determine validity of warrantless search same as magistrate issuing search warrant). 
 24. See MASS. GEN. LAWS ANN. ch. 276, § 1 (West 2010).  Section 1 of chapter 276 provides five bases 
upon which a search warrant may be issued by a “court or justice authorized to issue warrants in criminal 
cases.”  Id.  These five bases are as follows: 
 

First, property or articles stolen . . . or otherwise obtained in the commission of a crime; Second, 
property or articles which are intended for use, or which are or have been used, as a means or 
instrumentality of committing a crime . . . ; Third, property or articles the possession or control of 
which is unlawful, or which are possessed or controlled for an unlawful purpose . . . ; Fourth, the 
dead body of a human being; Fifth, the body of a living person for whom a current arrest warrant is 
outstanding.  A search conducted incident to an arrest may be made only for the purposes of 
seizing . . . evidence of the crime for which the arrest has been made . . . . 

 
Id. 
 25. See MASS. GEN. LAWS ANN. ch. 276, § 1 (West 2010) (specifying third permissible basis for search 
warrant).  The third basis for issuing warrants is probable cause to believe that contraband is present.  See id.  
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that search warrants are solely for “the suppression of crime or the detection 
and punishment of criminals.”27 

In Commonwealth v. Cruz, the SJC sought to answer whether, under section 
32L, police officers may issue an exit order to a passenger in a vehicle based 
solely on the odor of burnt marijuana.28  Recognizing the limited number of 
circumstances that permit an officer to order a passenger from a vehicle, the 
court analyzed the two potential justifications before them:  reasonable 
suspicion of criminal activity and probable cause under the automobile 
exception.29  The court first concluded that the standard of reasonable 
suspicion, a lower burden of proof, may only apply to criminal activity.30  The 
court then reasoned that while the odor of burnt marijuana alone may indicate 
infractionary conduct, it cannot support a reasonable suspicion of criminal 
activity.31  Accordingly, the court held that the odor of burnt marijuana does 

 
“Contraband” is defined as “[g]oods that are unlawful to import, export, produce, or possess.”  BLACK’S LAW 

DICTIONARY 365 (9th ed. 2009).  The applicable standard governing search warrants under chapter 276 makes 
plain that contraband, or unlawful property, is a discrete category separate from crime evidence subject to a 
search warrant because the wording refers to “unlawful” articles or property as opposed to “criminal.”  See 
MASS. GEN. LAWS ANN. ch. 276, § 1 (West 2010).  Statutory construction is performed according to the 
statute’s unambiguous, plain meaning and the intent of its drafters.  See Commonwealth v. Raposo, 905 N.E.2d 
545, 549-50 (Mass. 2009). 
 26. 79 Mass. (13 Gray) 454 (1859). 
 27. See Robinson v. Richardson, 79 Mass. (13 Gray) 454, 456-58 (1859) (concluding purpose of search 
warrants to aid in “any public prosecution,” not private civil matters).  The Robinson court proceeded to state 
that search warrants were “confined to cases of public prosecutions, instituted and pursued for the suppression 
of crime or the detection and punishment of criminals.”  Id. at 456.  But see Commonwealth v. Cast, 556 
N.E.2d 69, 76 (Mass. 1990) (justifying search when probable cause to believe vehicle contains “contraband or 
evidence of crime”); Commonwealth v. Ortiz, 380 N.E.2d 669, 673 (Mass. 1978) (concluding vehicle subject to 
search based on belief vehicle contains items subject to seizure).  Officers may conduct a search “only if they 
have probable cause to believe that evidence, fruits of crime, contraband or instrumentalities of crime are 
[present].”  Orin S. Kerr, Search Warrants in an Era of Digital Evidence, 75 MISS. L.J. 85, 96 (2005) (outlining 
standard search procedure under Fourth Amendment). 
 28. See 945 N.E.2d at 904 (framing issue under review).  Because the officers could not recall whether the 
engine had been running at the time, the court did not reach the issue of whether the odor of marijuana, alone, 
creates reasonable suspicion in relation to operating under the influence.  Id. at 909 n.17. 
 29. Id. at 907 (disposing of first justification—safety of officers—because Commonwealth did not dispute 
point).  The court concluded that the preliminary investigation was proper because there were grounds for 
issuing a civil citation for smoking marijuana.  Id. at 906. 
 30. Id. at 908 (concluding exit order requires suspicion of criminal offense).  Searches and seizures are 
intrusive; consequently, the court reasoned that applying the lower standard of reasonable suspicion to mere 
civil infractions would be an unreasonably disproportionate measure.  See id. at 908 n.16 (iterating rationale for 
requiring reasonable suspicion to relate to criminal activity); see also supra note 17 (detailing reasonable 
suspicion standard in conjunction with criminal activity). 
 31. 945 N.E.2d at 908 (indicating lack of facts to support reasonable suspicion of more than ounce of 
marijuana).  The factors that were present—occupants’ nervous demeanor, the location being a high-crime 
neighborhood, and the smell of marijuana—were held to be insufficient to establish reasonable suspicion.  Id. at 
907; see also supra notes 6-9 and accompanying text (outlining facts of case).  The police could have “provided 
sufficient facts to demonstrate a reasonable suspicion that the defendant was ‘selling, manufacturing, or 
trafficking’ marijuana. . . .  They did not.”  945 N.E.2d at 908 n.14 (quoting section 32L).  Had the officers seen 
drug paraphernalia, such as a scale or plastic baggies, or smelled a “strong odor of fresh marijuana . . . [this] 
could lend credibility to the suspicion that more than one ounce of marijuana was present.”  Id. at 908 n.15.  
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not permit an exit order of a passenger under the reasonable suspicion 
standard.32 

The court, in considering the exit order to a passenger under the automobile 
exception, addressed two potential issues.33  The first was whether the odor of 
burnt marijuana alone provides probable cause—a more stringent standard—to 
believe criminal evidence or contraband is present.34  After determining that 
odor alone does not pass the lower standard of reasonable suspicion, the court 
concluded that, without more, odor cannot satisfy the probable cause standard 
in regard to criminal contraband or evidence.35  The second issue before the 
court was whether the governing standard for search warrants nevertheless 
permits searches for noncriminal contraband.36  The court rejected the 
reasoning of the Oregon and Maine courts, whereby a warrantless search for 
criminal or noncriminal contraband is permissible under like circumstances.37  
The court stressed that Massachusetts search–and-seizure jurisprudence 
emphasizes the requirement of a criminal element, and therefore held that 
searches must be confined to areas of criminality—a standard not met based on 
the odor of burnt marijuana alone.38 
 
The dissent contended that the odor of burnt marijuana can provide reasonable suspicion—a less demanding 
standard—to bridge the gap to probable cause.  See id. at 914-15 (Cowin, J., dissenting) (rejecting court’s 
conclusion regarding reasonable suspicion of criminal activity). 
 32. 945 N.E.2d at 910 (concluding marijuana odor not justification for exit order based on reasonable 
suspicion of criminal activity). 
 33. See id. at 911–13 (outlining requirements and implications of automobile exception). 
 34. See id. at 911-12 (discussing probable cause in context of automobile exception); see also supra notes 
17-18 and accompanying text (detailing automobile exception and probable cause standard). 
 35. 945 N.E.2d at 913 (articulating absence of facts to support probable cause under automobile 
exception).  There were no facts “to support probable cause to believe that a criminal amount of contraband 
was present in the car.”  Id. 
 36. Id. at 912-13 (framing issue of criminal versus noncriminal contraband in relation to search warrants). 
 37. See id. (outlining cases in Oregon and Maineconcluding searches for noncriminal contraband 
permissible); see also supra note 21 and accompanying text (analyzing warrantless searches on basis of 
noncriminal contraband). 
 38. 945 N.E.2d at 912 (opining other jurisdictions’ reasoning unpersuasive).  The court based its rationale 
on the fact that the standard used to “determine the validity of a warrantless search is the same as that used by a 
magistrate considering the application for a search warrant.”  Id.; see also supra notes 23-25 and accompanying 
text (detailing scope of chapter 276 standards and language).  The court then examined the standard for a search 
warrant under section 2B of chapter 276, which pertains to the affidavits of those seeking search warrants, 
stating that search warrants are issued by magistrates “authorized to issue [them] in criminal cases.”  945 
N.E.2d at 912 (citing MASS. GEN. LAWS ANN. ch. 276, § 2B (West 2010)).  Concluding that this wording 
indicates that searches may only be conducted in criminal cases, the court held that a search under the 
automobile exception must be for crime evidence or criminal contraband.  Id. at 913.  The court bolstered the 
analysis by quoting from precedent that appears to set a criminal standard for search warrants:  “search 
warrants were . . . confined to cases of public prosecutions, instituted and pursued for the suppression of crime 
or the detection and punishment of criminals.”  Id. (emphasis removed) (quoting Robinson v. Richardson, 79 
Mass. (13 Gray) 454, 456 (1859)); see also supra note 27 and accompanying text (detailing Robinson case).  
Recognizing much of search-and-seizure analysis turns on reasonableness, the court in Cruz ultimately 
concluded that the only justification for the intrusiveness of searches and seizures is probable cause or 
reasonable suspicion of criminal activity, and that the odor of burnt marijuana alone does not provide a 
sufficient basis for either.  See 945 N.E.2d at 910, 913-14. 
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The SJC correctly concluded that under section 32L, the odor of burnt 
marijuana alone no longer provides reasonable suspicion, much less probable 
cause, of criminal activity.39  While it is true that the odor of marijuana alone 
may provide an attenuated relationship to the possibility of criminal activity, 
the connection does not satisfy the underlying standard of reasonableness, as a 
mere “hunch will not suffice.”40  The court also identified other circumstances 
that would likely provide reasonable suspicion of criminal activity, such as 
drug paraphernalia in plain view or a “strong odor of fresh marijuana.”41  In 
addition, the court did not discount the role of surrounding circumstances in its 
determination of reasonable suspicion, such as furtive movements by occupants 
in a vehicle, knowledge of an individual’s history of violence, or any other 
factors recognized as salient considerations for establishing reasonable 
suspicion.42 

In regard to whether a search may be conducted based on probable cause to 
believe that noncriminal contraband is present under the automobile exception, 
the court’s reasoning presents some analytical flaws.43  The court explicitly 
rejected other jurisdictions’ approach of drawing a critical distinction between 
“crime evidence” and “contraband.”44  The court deemed this basis 
unpersuasive because, in Massachusetts, warrantless searches are governed by 
the same standard as searches with a warrant under chapter 276.45  The court 

 
 39. 945 N.E.2d at 910, 913-14 (holding odor of marijuana does not constitute probable cause or 
reasonable suspicion of criminal activity). 
 40. See id. at 908 (quoting Commonwealth v. Wren, 463 N.E.2d 344, 345 (Mass. 1984)).  The dissent’s 
disagreement, based on the nexus between reasonable suspicion and probable cause, is attenuated.  See id. at 
914-15 (Cowin, J., dissenting) (disagreeing with majority’s conclusion regarding reasonable suspicion of 
criminal activity); see also supra note 31 (detailing dissent’s position).  Reasonable suspicion of criminal 
activity must be based on articulable facts before it may act as a springboard to establish probable cause.  See 
supra note 17 and accompanying text (detailing  reasonable suspicion standard and requirement of criminal 
component).  Although general hunches may not serve as the basis for reasonable suspicion or probable cause, 
there may be credence to the dissent’s characterization of the majority as setting the bar too high for the 
reasonable suspicion standard; nevertheless, the reasonable suspicion standard defies precise definition and 
must be decided by the court.  See United States v. Ornelas, 517 U.S. 690, 695-96 (1996) (examining standards 
of reasonable suspicion and probable cause); see also supra note 18 (outlining standards of reasonable 
suspicion and probable cause). 
 41. 945 N.E.2d at 908 & n.15 (providing possible circumstances likely establishing reasonable suspicion 
of criminal activity); see also supra note 31 (discussing factors sufficient for reasonable suspicion). 
 42. See 945 N.E.2d at 903 (noting factors lacking in record).  The court noted that “[n]either officer saw 
any contraband or weapons within plain view” and there was “no evidence that [the occupants] made any 
furtive gestures or threatening movements.”  Id.  The factors present in Cruz—occupants’ nervous demeanor, 
high-crime area, smell of marijuana—were correctly held not to amount to reasonable suspicion because they 
were inconsequential—not suggestive—factors and, as was demonstrated in the Bartlett decision, adding up 
“zeros” does not equal reasonable suspicion.  See supra note 18 and accompanying text (outlining reasonable 
suspicion standard). 
 43. 945 N.E.2d at 911 (introducing automobile exception to warrantless search); see supra note 17 
(detailing automobile exception). 
 44. 945 N.E.2d at 912; see also supra note 21 and accompanying text (outlining rationale of Oregon and 
Maine courts on basis of crime evidence and contraband). 
 45. 945 N.E.2d at 912 (citing Whiteley v. Warden, 401 U.S. 560, 566 (1971)) (observing validity of 
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reasoned, in a conclusory fashion, that the language in chapter 276 requiring 
magistrates “authorized to issue warrants in criminal cases” ultimately requires 
searches to be based on probable cause of criminal activity.46  While this 
inference is not without merit, the court ignored the plain language of the 
preceding section of chapter 276 that states a permissible object of a search 
warrant is “property or articles the possession or control of which is 
unlawful.”47 

The court furthered its analysis by citing Robinson v. Richardson,48 a case 
that purportedly expounds the principle that search-and-seizure jurisprudence is 
criminally based.49  The rationale of the court is attenuated, as the primary 
focus in Robinson was to emphasize that individuals may not use search 
warrants as a tool while in pursuit of their own private civil matters.50  
Although the court correctly sought to examine applicable constitutional 
principles regarding searches and seizures, the more appropriate method of 
analysis would have been to confront the statutory language contrary to the 
court’s holding.51  Consequently, it is unclear whether the statutory standard 

 
warrantless search same as application for search warrant); see also supra note 23 and accompanying text 
(setting forth standard for warrantless search). 
 46. See 945 N.E.2d at 912-13 (concluding “criminal” language employed by statute renders standard for 
criminal use only).  While the court’s inference is not implausible, it is by no means conclusive considering that 
four of the five permissible bases for a search warrant are criminal in nature and would, in fact, require a 
magistrate authorized to issue warrants in criminal cases.  See MASS. GEN. LAWS ANN. ch. 276, § 1 (West 
2010) (outlining five permissible bases for search warrant); see also supra note 24 (highlighting text, in 
pertinent part, of search warrant statute). 
 47. See MASS. GEN. LAWS ANN. ch. 276, § 1 (West 2010) (emphasis added); see also 945 N.E.2d at 912 
(focusing solely on section 2B of chapter 276 without discussing section 1).  Section 2B of chapter 276 merely 
describes the required content search warrant application affidavit.  See MASS. GEN. LAWS ANN. ch. 276, § 2B 
(West 2010).  While an examination of section 2B may be helpful in the overall analysis, the crux of the search 
warrant standard is section 1, which explicitly sets forth what may be searched for.  See id. § 1.  It is significant 
that chapter 276 uses the words “criminal” and “crime” throughout the section 1 criteria, yet the third 
permissible object of a search warrant instead reads:  “property or articles the possession or control of which is 
unlawful.”  Id.  The meaning of unambiguous statutory language controls under the standard rules of statutory 
interpretation.  See Commonwealth v. Raposo, 905 N.E.2d 545, 549-50 (Mass. 2009) (analyzing statutory 
construction).  In addition, the SJC uses similar wording when describing probable-cause standards.  See supra 
note 27 (highlighting cases using contraband versus criminal evidence language).  Because Massachusetts has 
already established that odor of burnt marijuana alone provides probable cause to believe the drug is present, a 
permissible search for noncriminal contraband would alter the outcome of the case.  See supra note 18 and 
accompanying text (detailing standard prior to decriminalization permitting marijuana odor alone to establish 
probable cause). 
 48. 79 Mass. (13 Gray) 454, 456-57 (1859). 
 49. See 945 N.E.2d at 913 (extracting from case searches confined to “suppression of crime or . . . 
detection and punishment of criminals” (emphasis removed) (quoting Robinson v. Richardson, 79 Mass. (13 
Gray) 454, 456-57 (1859))). 
 50. Robinson v. Richardson, 79 Mass. (13 Gray) 454, 456 (1859) (addressing issue before court).  
Although references are made to various criminal usages of search warrants, the point of the case was search-
and-seizure standards were germane to public, not private, proceedings.  See id. at 454-57; see also supra note 
38 and accompanying text (detailing court’s reliance on Robinson and general opposition to searching for 
noncriminal contraband). 
 51. See MASS. GEN. LAWS ANN. ch. 276, § 1 (West 2010) (articulating permissible bases for search 
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that permits search warrants for noncriminal contraband would have prevailed 
under the automobile exception had it been properly addressed.52 

In Commonwealth v. Cruz, the Supreme Judicial Court considered whether 
the odor of burnt marijuana should continue to provide a basis for reasonable 
suspicion of criminal activity in light of its decriminalized status.  In its 
application of the relevant legal standards, the court properly concluded that a 
suspicion of criminal activity may no longer be drawn, as marijuana odor by 
itself can only implicate infractionary conduct.  The court’s application of its 
holding to the automobile exception, however, may have missed its mark.  
Although the alternative outcome may be logically inconsistent—a lower 
burden of proof not permitting the intrusion of an exit order while a more 
stringent standard does—the court’s failure to address a statute that 
unambiguously permits searches for “unlawful” contraband is problematic.  
This statute should have been taken into account in order for the court to 
properly tackle the conflicting law as it pertains to the unique features of 
illegal, yet noncriminal, marijuana. 

 
 

 Beth Lidington 
 

 
warrants). 
 52. See generally 945 N.E.2d 899 (omitting analysis of section 1 of chapter 276). 
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