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Constitutional Law—Eighth Circuit Permits Broad Protective Sweep During 
Execution of Arrest Warrant Inside Suspect’s Home—United States v. Green, 
560 F.3d 853 (8th Cir. 2009) 

The Fourth Amendment’s proscription against unreasonable searches and 
seizures effectively limits the federal government’s power to invade an 
individual’s privacy.1  Under certain circumstances, however, courts have 
deemed searches that protect a police officer or other government agent from 
danger to be reasonable.2  In United States v. Green,3 the United States Court of 
Appeals for the Eighth Circuit considered whether an officer exceeded the 
permissible scope of a protective sweep incident to arrest where the officer, in 
searching for confederates, seized incriminating evidence that came into plain 
view after the officer climbed onto a chair to examine the top of a large 
dresser.4  The court held that the officer acted reasonably in protecting himself 
from danger, and therefore did not contravene the Fourth Amendment.5 

State and federal law enforcement agents entered Fred A. Green’s home to 
execute a warrant for his arrest, believing Green was inside.6  Upon entering, 
officers immediately encountered and secured four men in Green’s living 
room.7  Shortly thereafter, United States Marshalls and Dallas police officers 
found and arrested Green in his garage.8  Other officers who were not involved 
in the arrest, however, continued searching multiple areas of Green’s 
residence.9 

When an officer stepped into Green’s master bedroom, he noticed a large 
dresser measuring 71” high, 68” wide, and 13” deep at the top.10  Although the 

 
 1. See U.S. CONST. amend. IV (prohibiting unreasonable searches and seizures).  The Fourth 
Amendment provides, in pertinent part, “The right of the people to be secure in their persons, houses, papers, 
and effects, against unreasonable searches and seizures, shall not be violated.”  Id. 
 2. See, e.g., Maryland v. Buie, 494 U.S. 325, 327 (1990) (holding police may conduct limited search of 
premises incident to arrest to dispel danger); United States v. Robinson, 414 U.S. 218, 234-35 (1973) 
(sanctioning full search of person incident to lawful arrest to protect officer); Chimel v. California, 395 U.S. 
752, 762-63 (1969) (explaining properly limited search incident to arrest inside arrestee’s home does not 
violate Fourth Amendment). 
 3. 560 F.3d 853 (8th Cir. 2009). 
 4. See id. at 856-57 (determining whether officer violated Fourth Amendment). 
 5. See id. at 857 (refusing to second guess officer’s conduct based on reasonable but mistaken 
assumption).  The officer stood on a chair due to a reasonable belief a person could be hiding on top of the 
dresser.  Id. 
 6. Id. at 855-56 (describing circumstances of Green’s arrest).  The officers did not obtain a search 
warrant.  Id. (indicating officers only possessed fugitive arrest warrant). 
 7. 560 F.3d at 856 (mentioning officers’ protective measures in executing arrest warrant). 
 8. Id. (noting location of Green’s arrest). 
 9. Id. (observing officers continued protective sweep after Green’s arrest). 
 10. Id. (outlining dresser’s dimensions). 
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officer could not see anyone, he believed the space on top of the dresser could 
hide a person, so he climbed on a chair to investigate.11  Instead of finding a 
person at the top of the dresser, the officer discovered a 6” depression revealing 
a MAC-10 9mm machine gun, a Derringer .410 caliber pistol and $13,644 in 
cash, all of which the officer seized.12 

The United States charged Green with several felonies, including possession 
of a machine gun in furtherance of drug trafficking and being a felon in 
possession of a firearm.13  Green moved to suppress the evidence found in the 
dresser on Fourth Amendment grounds.14  The district court denied Green’s 
motion despite concluding that an officer would have been able to see someone 
hiding on top of the dresser from the floor.15  A jury subsequently convicted 
Green on all charges and the judge sentenced him to 548 months in prison.16  
Green appealed, arguing the police violated his Fourth Amendment rights 
because they exceeded the permissible scope of a warrantless protective sweep 
by looking into the depression on the top of the dresser.17  The United States 
Court of Appeals for the Eighth Circuit affirmed, holding that the search was 
reasonable under the Fourth Amendment because officers must act quickly to 
protect themselves from danger, and if the officer reasonably believed a person 
could hide on top of the dresser, he was justified in taking measures to ensure 
no one was actually hiding there.18 

Recent Fourth Amendment jurisprudence indicates courts will uphold a 
warrantless search or seizure as long as it is reasonable, despite earlier Supreme 
Court decisions requiring government agents to obtain a warrant for nearly 
every search or seizure.19  This shift in constitutional jurisprudence stems 
 
 11. 560 F.3d at 856 (recounting officer’s testimony and search of dresser). 
 12. Id. (detailing dresser’s contents). 
 13. Id. at 855 (listing counts as to which jury rendered guilty verdict).  The United States also charged 
Green with possession with intent to distribute cocaine and conspiracy to distribute cocaine.  Id. (summarizing 
Green’s convictions). 
 14. Id. (indicating district court failed to suppress evidence). 
 15. See 560 F.3d at 856-57 (acknowledging factual finding based on testimony of Green’s investigator).  
The district court, however, decided that this finding was not determinative of the motion to suppress, and the 
judge explained, “But I don’t think that that’s the test here.  I think the test is whether that officer could 
reasonably think that someone might be on top of that dresser and justify examining the area.”  Id. at 857. 
(quoting district court judge’s rationale for denying Green’s motion to suppress). 
 16. Id. at 855 (discussing result of lower court proceedings). 
 17. Id. at 855, 857 (highlighting Green’s argument on appeal).  Green argued that photographs of the 
dresser showed it could not hide a person, and that in the process of climbing on the chair the officer should 
have realized a person could not be hiding on top of the dresser.  Id. 
 18. See id. at 857 (setting forth majority’s primary rationale).  If, during a reasonable search, police see an 
item in plain view and it is “immediately apparent” that the item is incriminating, they may seize that item.  Id. 
at 856. 
 19. See James A. Adams, Search and Seizure as Seen by Supreme Court Justices:  Are They Serious or Is 
This Just Judicial Humor?, 12 ST. LOUIS U. PUB. L. REV. 413, 420 (1993) (describing warrant clause as “virtual 
nullity”); Morgan Cloud, Pragmatism, Positivism, and Principles in Fourth Amendment Theory, 41 UCLA L. 
REV. 199, 224-26 (1993) (discussing Supreme Court’s evolving Fourth Amendment doctrine).  Compare 
Whren v. United States, 517 U.S. 806, 817 (1996) (asserting every Fourth Amendment case involves 
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largely from the ambiguous language of the Fourth Amendment itself:  while 
the first clause undeniably requires that every search or seizure be reasonable, it 
is unclear whether the second clause limits the first or merely articulates that a 
warrant, if required, must be supported by probable cause.20  Furthermore, the 
Fourth Amendment’s historical underpinnings provide little insight in 
construing the uncertain text.21 

The decision of Terry v. Ohio22 perhaps best demonstrates the Supreme 
Court’s interpretive move from strict adherence to the warrant requirement 
(subject to narrowly defined exceptions) to an open-ended reasonableness 
inquiry.23  In Terry, the Court was not concerned with whether the officer 
possessed a warrant for the limited search of the suspect’s person (which the 
Court termed a frisk), but rather balanced the suspect’s privacy interest with the 
government’s interest in the safety of its agents and others.24  The upshot of the 
Court’s analysis was that the limited search was permissible based merely on a 
showing of specific and articulable facts that the suspect posed a threat to the 
officer’s safety.25  The Court similarly eschewed a per se rule in favor of a 
contextual analysis in Michigan v. Long,26 wherein it applied a Terry-type 
balancing test in sanctioning a limited search of an automobile’s passenger 
compartment to protect an officer who reasonably believed the suspect was 

 
reasonableness determination and balancing of interests), with Mincey v. Arizona, 437 U.S. 385, 390 (1978) 
(calling searches without judicial approval per se unreasonable and deeming per se rule “cardinal principle”), 
and Camara v. Mun. Court, 387 U.S. 523, 528-29 (1967) (characterizing rule of per se unreasonableness for 
warrantless searches of premises as “governing principle”), and Katz v. United States, 389 U.S. 347, 357 
(1967) (deeming warrantless searches per se unreasonable save for “specifically established and well-
delineated exceptions”). 
 20. See U.S. CONST. amend. IV (limiting government’s authority to conduct searches and seizures); see 
also William W. Greenhalgh & Mark J. Yost, In Defense of the “Per Se” Rule:  Justice Stewart’s Struggle to 
Preserve the Fourth Amendment’s Warrant Clause, 31 AM. CRIM. L. REV. 1013, 1013-17 (1994) (discussing 
competing Fourth Amendment interpretations).  Interpreting the clauses as connected, with the second clause 
limiting the first, lends support for the older Supreme Court cases that utilized the per se unreasonable rule.  See 
Greenhalgh & Yost, supra, at 1013-17.  Reading the two clauses separately leads to the Court’s more recent 
reasonableness determinations.  See id. 
 21. See Payton v. New York, 445 U.S. 573, 583 (1980) (asserting framers drafted Fourth Amendment to 
cure “immediate evils” of general warrants).  While the Fourth Amendment was meant to prevent general 
warrants, this history has been interpreted as both favoring a reasonableness standard and requiring a warrant.  
See Greenhalgh & Yost, supra note 20, at 1017 (laying out both sides of historical argument); see also Sarah E. 
Rosenberg, Comment, Buie Signals:  Has an Arrest Warrant Become a License to Fish in Private Waters?, 41 
EMORY L.J. 321, 339-40 (1992) (concluding general warrant rationale strongly influenced early Fourth 
Amendment cases requiring warrants). 
 22. 392 U.S. 1 (1968). 
 23. See Terry v. Ohio, 392 U.S. 1, 20-22 (1968) (subjecting officer’s conduct to reasonableness inquiry). 
 24. See Terry v. Ohio, 392 U.S. 1, 22-27 (1968) (balancing competing interests).  Terry’s facts were 
relatively straightforward:  shortly after stopping an individual suspected of “casing . . . a stick-up,” an officer 
patted the individual’s breast pocket, in which he found a pistol.  Id. at 6-7. 
 25. See Terry v. Ohio, 392 U.S. 1, 27-30 (1968) (requiring reasonable suspicion of danger to conduct 
frisk). 
 26. 463 U.S. 1032 (1983). 
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dangerous and could gain access to weapons.27  The Court’s method of 
balancing interests to determine Fourth Amendment reasonableness has 
resulted in several other instances where an officer may search or seize in the 
absence of a warrant, such as searches incident to lawful arrests.28 

The Court’s pragmatism also came to bear on the Fourth Amendment’s 
historically most sacred protected area—the home.29  First, in Payton v. New 
York,30 the Supreme Court held that police may enter a suspect’s home without 
a search warrant when executing an arrest warrant for the suspect, provided the 
officers have reason to believe the suspect is home.31  Then, in Maryland v. 
Buie,32 the Court concluded that the Fourth Amendment authorizes a 
warrantless protective sweep of an arrestee’s home based on reasonable 
suspicion that the area harbors confederates posing a danger to officer safety.33  

 
 27. See Michigan v. Long, 463 U.S. 1032, 1049-50 (1983) (upholding warrantless vehicle search based on 
reasonable suspicion dangerous suspect could access weapons). 
 28. See Craig M. Bradley, Two Models of the Fourth Amendment, 83 MICH. L. REV. 1468, 1473-74 (1985) 
(outlining over twenty scenarios where Fourth Amendment does not require warrant to search or seize).  
Notably, the Supreme Court permits full searches of a suspect’s person and the area within her immediate 
control where the  search is conducted incident to a lawful arrest.  See, e.g., New York v. Belton, 453 U.S. 454, 
459-60 (1981) (validating properly limited search of automobile and full search of recent arrestee-occupant); 
United States v. Robinson, 414 U.S. 218, 235 (1973) (holding police officer may conduct full search of 
arrestee’s person without warrant); Chimel v. California, 395 U.S. 752, 762-63 (1969) (stipulating properly 
limited search incident to arrest inside arrestee’s home does not violate Fourth Amendment).  An officer may 
conduct a search incident to a lawful arrest in the absence of reasonable suspicion that the suspect poses a 
danger to the officer.  See United States v. Robinson, 414 U.S. 218, 235-36 (1973) (concluding no reasonable 
suspicion required where officer must act quickly to prevent harm). 
 29. See United States v. U.S. Dist. Court (Keith), 407 U.S. 297, 313 (1972) (observing Fourth 
Amendment principally directed at preventing government intrusions into home).  In an oft-quoted passage, the 
Court declared, “physical entry of the home is the chief evil against which the wording of the Fourth 
Amendment is directed.”  Id.; see also Adam F. Trupp, Note, Maryland v. Buie:  Extending the Protective 
Search Warrant Exception into the Home, 17 J. CONTEMP. L. 193, 204 (1991) (proffering suspect’s home 
subject to greater Fourth Amendment protection than suspect’s person). 
 30. 445 U.S. 573 (1980). 
 31. See Payton v. New York, 445 U.S. 573, 603 (1980) (approving entry into suspect’s home without 
search warrant when officers have arrest warrant for suspect).  Implicit in the Court’s reasoning was a 
recognition that although an arrest warrant provided less privacy protection than a search warrant, the Court 
would not require more because of the inexpediency of requiring police to obtain a search warrant prior to 
arresting a suspect inside her home.  Id. at 602.  In other words, the government’s interest in efficient law 
enforcement—at least from a practical standpoint—counseled against a search warrant requirement despite the 
Court’s pronouncement that, at its core, the Fourth Amendment protects the home.  Id. at 602-03. 
 32. 494 U.S. 325 (1990). 
 33. See Maryland v. Buie, 494 U.S. 325, 334 (1990) (sanctioning warrantless search of home for 
individuals posing danger to officers).  Central to the Court’s holding was a belief that “[i]t goes without saying 
that the Fourth Amendment bars only unreasonable searches and seizures.”  Id. at 331.  To determine 
reasonableness, the Court balanced the government’s interest in officer safety against the individual’s privacy 
interest.  Id. at 333-34.  The Court applied Terry and Long’s reasoning, concluding that if an officer harbors a 
reasonable belief that persons hidden inside the arrestee’s home threaten bodily injury, the Fourth Amendment 
does not require the officer to take the impractical and dangerous step of obtaining a search warrant before 
conducting a limited sweep of the premises.  See id. at 331-34; see also Daniel J. Capra, Prisoners of Their 
Own Jurisprudence:  Fourth and Fifth Amendment Cases in the Supreme Court, 36 VILL. L. REV 1267, 1300 
(1991) (noting logical corollaries between Terry, Long, and Buie).  In Buie, the Court noted that while the 
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Some circuits, including the Eighth Circuit, have concluded that reasonable 
suspicion to conduct a protective sweep is established as a matter of law where 
the arrestee is suspected of drug trafficking.34  In Buie, the Court explained that 
a protective sweep is “not a full search of the premises, but may extend only to 
a cursory inspection of those spaces where a person may be found.”35  Despite 
the limited scope of a Buie sweep, officers may seize items in plain view during 
the sweep if the incriminating character of the object is “immediately 
apparent.”36 

In United States v. Green, officers possessed a valid arrest warrant for a 
suspected drug trafficker, and therefore, were justified not only in entering 
Green’s home without a warrant, but also in conducting a protective sweep of 
Green’s residence to protect themselves from attack.37  The lion’s share of the 
Eighth Circuit’s analysis focused on whether the officer exceeded the 
permissible scope of a protective sweep by climbing onto a chair to determine 
whether the top of a large dresser concealed a confederate.38  The court 
observed that because officers must “act quickly and decisively” to “verify that 
potential hiding spaces are empty,” the district court’s determination that the 
officer would have been able to see someone on top of the dresser from ground 
level was irrelevant.39  Rather, the appropriate inquiry in determining the 

 
individual has a substantial privacy interest in his home, Payton already permits officers to search any part of 
the home where the arrestee might be found.  See Maryland v. Buie, 494 U.S. 325, 330 (1990).  Furthermore, 
there is an even greater risk to an officer in the suspect’s home, both because the search occurs at the stage 
where the suspect is being taken into custody and because it takes place on the suspect’s “turf.”  Id. at 333.  
Thus, the Court determined that the officer’s legitimate interest in safety outweighs the suspect’s privacy 
interest in areas of the home not examined prior to the arrest.  Id. at 334. 
 34. See United States v. Cash, 378 F.3d 745, 749 (8th Cir. 2004) (contending officer may conduct Buie 
sweep of multi-room residence if arrestee is drug trafficker); United States v. Smith, 131 F.3d 1392, 1396 (10th 
Cir. 1997) (stating reasonable suspicion established in part where suspect engaged in methamphetamine 
operation); United States v. Mickens, 926 F.2d 1323, 1328 (2d Cir. 1991) (indicating police could conduct Buie 
sweep where drug dealer known to travel with confederates). 
 35. Maryland v. Buie, 494 U.S. 325, 335 (1990) (setting forth permissible scope of protective sweep).  
Furthermore, police can only sweep until they dispel the suspicion of confederates or complete the arrest.  Id. at 
335-36 (articulating permissible duration of sweep).  The Buie sweep, which protects the officer from the 
arrestee’s confederates and requires reasonable suspicion, is distinct from a search incident to arrest inside the 
arrestee’s home, which protects the officer from the arrestee himself and does not require reasonable suspicion.  
Id. at 334.  The Buie sweep is significantly broader in scope than the automatic search incident to arrest, which 
is limited to the arrestee’s person and the area within his immediate control including “closets and other spaces 
immediately adjoining the place of arrest from which an attack could be immediately launched.”  Id.; see also 
Mark A. Cuthbertson, Comment, Maryland v. Buie:  The Supreme Court’s Protective Sweep Doctrine Runs 
Rings Around the Arrestee, 56 ALB. L. REV. 159, 165-68 (1992) (distinguishing searches incident to arrest from 
protective sweeps). 
 36. See Horton v. California, 496 U.S. 128, 136 (1990) (clarifying plain view doctrine); United States v. 
Stover, 474 F.3d 904, 912 (6th Cir. 2007) (denying motion to suppress evidence of marijuana plants found in 
plain view during Buie sweep); United States v. Virgil, 444 F.3d 447, 452 (5th Cir. 2006) (upholding district 
court’s refusal to suppress gun found in plain view during Buie sweep). 
 37. See 560 F.3d at 855-57 (applying, albeit implicitly, rules set forth in Payton and Cash). 
 38. See id. at 857 (discussing permissible scope of Buie sweep). 
 39. See id. at 856-57 (framing limits of protective sweep in light of Fourth Amendment’s reasonableness 
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permissible scope of a Buie sweep is whether the officer engaged in a 
reasonable course of action designed to ensure his or her safety.40  Thus, by 
interpreting Buie to authorize sweeps of areas that officers reasonably believe 
conceal dangerous individuals, the Eighth Circuit concluded that the 
government could introduce evidence the officer found in plain view on top of 
the dresser when he acted reasonably to dispel a fear of danger.41 

Emphasizing the need to protect government agents in carrying out their 
duty to enforce the law, the Eighth Circuit properly construed Buie to allow 
sweeps that provide the greatest officer protection while preserving an in-home 
arrestee’s privacy interests.42  Invalidating the officer’s actions on the grounds 
that a Buie sweep cannot extend to areas later deemed incapable of harboring a 
confederate would effectively narrow the scope of a Buie sweep, making 
warrantless in-home arrests far more perilous.43  During a protective sweep, 
confederates are not likely to hide in open spaces, but rather will conceal 
themselves in areas seemingly unlikely to contain a person.44  Thus, a result 
contrary to that reached in Green would discourage officers from sweeping 
such out-of-the-way areas, thereby increasing the risk of injury or death and 
concomitantly frustrating law enforcement, because such sweeps would violate 
the Fourth Amendment if the suspect later introduced evidence that the area 
could not possibly have harbored a confederate.45 

Officers face considerable uncertainty in conducting a protective sweep.46  
First, it may not be immediately apparent whether a potential hiding place 
could harbor an individual.47  Furthermore, officers must quickly determine 

 
requirement). 
 40. See id. at 857 (endorsing protective sweeps of areas officers reasonably believe may hide individuals). 
 41. See 560 F.3d at 857 (holding reasonable searches do not violate Fourth Amendment). 
 42. See supra notes 33-35 and accompanying text (examining various aspects of protective sweep 
doctrine); see also Cloud, supra note 19, at 300 (indicating Fourth Amendment right to privacy not absolute). 
 43. See United States v. Stover, 474 F.3d 904, 912 (6th Cir. 2007) (noting confederates tend to hide in 
nonobvious places).  But see Maryland v. Buie, 494 U.S. 325, 340 (1990) (Brennan, J., dissenting) (suggesting 
in-home arrest less dangerous than typical “on-the-beat” encounter justifying Terry frisk).  The dissent went on 
to caution against undervaluing the privacy interests involved.  Id. 
 44. See United States v. Stover, 474 F.3d 904, 912 (6th Cir. 2007) (considering probable hiding spots of 
confederates during protective sweep).  The Stover court succinctly stated, “[a] small, out-of-the-way space 
makes a good hiding place for a dangerous individual; it is implausible to think that the persons who are the 
object of the protective sweep would limit themselves to large, open areas where they could be easily spotted.”  
Id. 
 45. See 560 F.3d at 857 (concluding officer could search top of dresser to protect himself from harm).  
The court validated the search despite Green introducing evidence of the impossibility of the dresser hiding an 
individual from the view of an officer standing on the floor.  Id. 
 46. See id. (examining significant risks and officers’ decision-making process during Buie sweep). 
 47. See United States v. Virgil, 444 F.3d 447, 452 (5th Cir. 2006) (permitting officer to look behind 
arrestee’s front door during protective sweep).  Virgil maintained that officers exceeded the permissible scope 
of a Buie sweep by looking behind his front door, where they found a shotgun, because a person could not 
possibly fit in that area.  Id. at 449, 452.  The court rejected such an argument, asserting that “police would be 
unable to know if there was enough space behind the door in which a person could hide unless they actually 
looked behind the door.”  Id. at 452.  In other words, unless a Buie sweep permits officers to sweep areas they 
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whether and to what extent to sweep, and their decision is often made in a 
hostile environment under life-and-death conditions.48  In such circumstances, 
judges are ill-equipped to engage in after-the-fact scrutiny of an officer’s 
decision making, and a rule should not penalize officers by transforming 
reasonable, yet incorrect, determinations into violations of the Fourth 
Amendment.49 

Although the officer may have searched the top of Green’s dresser as a 
pretext to discover incriminating evidence, the Eighth Circuit appropriately 
protected officer safety by construing Buie to permit sweeps whose scope does 
not exceed reasonable limits.50  As recent Supreme Court jurisprudence 
indicates, objective reasonableness, not subjective motivation, is the hallmark 
of the Fourth Amendment, and a search or seizure is reasonable if, on balance, 
law enforcement interests outweigh privacy interests.51  Nonetheless, the 
outcome in Green does not sacrifice a suspect’s privacy interests to protect 
officer safety, for Green does nothing to alter Buie’s central command that 
 
reasonably believe a person may be hiding, officers will not be able to adequately protect themselves from 
danger.  See id. 
 48. See 560 F.3d at 857 (contending officers must act swiftly to protect themselves from harm during 
protective sweep); see also Cuthbertson, supra note 35, at 178-79 (acknowledging officers must make “split-
second decisions” to suppress risk of attack). 
 49. See 560 F.3d at 857 (deferring to officer’s reasonable judgment).  The Green court declared, in light 
of the considerable uncertainty and danger inherent in an in-home arrest, “[w]e should not, in the quiet of our 
chambers, look with eagle’s eyes to spy out flaws in the officers’ reasoning after the fact.”  Id. (quoting United 
States v. Bruton, 647 F.2d 818, 823 (8th Cir. 1981)).  Justice Stevens attempted to substitute his judgment for 
that of the police in his concurrence in the Buie decision itself.  See Maryland v. Buie, 494 U.S. 325, 337-38 
(1990) (Stevens, J., concurring) (scrutinizing officer’s decision to sweep); see also Trupp, supra note 29, at 207 
(agreeing with Stevens by noting sweep in Buie unnecessary to protect officer).  Justice Stevens criticized an 
officer for sweeping the basement of the arrestee’s residence where it may have been safer for the officer to 
forego the sweep altogether.  See Maryland v. Buie, 494 U.S. 325, 338 (1990) (Stevens, J., concurring).  Justice 
Stevens asserted that the officer could have merely looked in the basement door in lieu of conducting a further 
search of the premises.  Id.  Such an analysis, however, empowers judges, not police officers, and fails to 
provide sufficient latitude for law enforcement officials to take precautions they reasonably believe are 
necessary to ensure their safety.  See id. at 339 (Kennedy, J., concurring) (explicitly rejecting Stevens’s 
approach and concluding officer “would have been remiss” to not sweep basement); see also Cuthbertson, 
supra note 35, at 178-79 (calling Stevens’s least intrusive means argument “ill-founded and even dangerous”). 
 50. See Whren v. United States, 517 U.S. 806, 813 (1996) (eschewing inquiry into subjective motivations 
of police officers).  Even if the officer climbed to the top of the dresser subjectively intending to seize 
incriminating evidence, as long as his course of action constituted an objectively reasonable measure designed 
to protect his safety, the officer did not violate the Fourth Amendment.  See Maryland v. Buie, 494 U.S. 325, 
334 (1990) (holding officers may conduct properly limited protective sweep based on reasonable suspicion of 
dangerous confederates).  But see id. at 342 n.5 (Brennan, J., dissenting) (warning officers may use protective 
sweep as means to gain access to otherwise protected areas); Cuthbertson, supra note 35, at 179-81 (echoing 
Brennan’s pretext concerns); Rosenberg, supra note 21, at 356-58 (suggesting Buie result increases likelihood 
of pretextual searches).  Justice Brennan stated, “a protective sweep is sufficiently broad in scope that today’s 
ruling might encourage police officers to execute arrest warrants in suspects’ homes so as to take advantage of 
the opportunity to peruse the premises for incriminating evidence left in ‘plain view.’”  Maryland v. Buie, 494 
U.S. 325, 342 n.5 (1990) (Brennan, J., dissenting). 
 51. See supra notes 23-36 and accompanying text (setting forth relevant precedent illustrating Supreme 
Court’s Fourth Amendment reasonableness paradigm); see also Cloud, supra note 19, at 224-26 (suggesting 
pragmatic balancing has supplanted rule-based decisions in Fourth Amendment adjudication). 
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officers cannot sweep unless they possess a reasonable suspicion that the area 
contains a dangerous individual.52 

In United States v. Green, the Eighth Circuit considered whether an officer 
exceeded the permissible scope of a Buie sweep by searching an area that he 
reasonably, yet mistakenly, believed harbored a dangerous individual.  In 
holding that officers may pursue a course of action reasonably designed to 
ensure their safety, the Eighth Circuit closely adhered to recent Supreme Court 
precedent indicating that reasonableness is the touchstone of the Fourth 
Amendment.  Confederates tend to hide in nonobvious areas, and thus, the 
Fourth Amendment only requires a court to determine—without regard to the 
officers’ subjective motivations—whether officers confronting hostile 
conditions acted reasonably to dispel a suspicion of danger.  Such an analysis 
appropriately eschews post hoc judicial invalidation of split-second police 
decisions, and strikes the appropriate balance between an arrestee’s significant 
privacy interests and the government’s legitimate concern for the safety of its 
agents. 
 
 

Richard A. Gambale 

 
 52. See Maryland v. Buie, 494 U.S. 325, 334 (1990) (balancing law enforcement interests against privacy 
interests).  In Buie, the government petitioned the Court to adopt a per se rule permitting police officers to 
conduct a protective sweep incident to an in-home arrest for a violent crime in the absence of reasonable 
suspicion.  Id. at 330.  The Court rejected such an approach and instead adopted the reasonable suspicion 
requirement, because of the significant privacy concerns implicated when an officer conducts a search of an 
arrestee’s residence.  Id. at 333-34; see also Cuthbertson, supra note 35, at 176-77 (noting Buie Court’s 
rejection of bright line rule comports with balancing approach to Fourth Amendment).  As Justice Brennan 
noted in his dissent, the scope of a Buie sweep may be quite large:  “A protective sweep would bring within 
police purview virtually all personal possessions within the house not hidden from view in a small enclosed 
space.”  Maryland v. Buie, 494 U.S. 325, 342 (1990) (Brennan, J., dissenting) (demonstrating broad scope of 
protective sweep); see also Rosenberg, supra note 21, at 359 (characterizing in-home searches as “most 
intrusive on individual privacy rights”); Trupp, supra note 29, at 204-05 (opining Buie Court incorrectly 
weighed privacy and law enforcement interests). 
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