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Copyright Law—Seventh Circuit Holds Product Photography Sufficiently 
Creative for Copyright as Derivative Works—Schrock v. Learning Curve Int’l, 
Inc., 586 F.3d 513 (7th Cir. 2009) 

Originality stands as both a constitutional and statutory prerequisite for 
copyright protection.1  Nevertheless, the absence of a clear definition of 
copyright originality in the Copyright Act and in judicial application has lead to 
uncertainty regarding the meaning of the term “originality” in copyright law.2  
Despite the ambiguity, originality endures as the very premise of copyright law 
and requires thorough articulation in order to establish the boundary between a 
truly original work and a work exhibiting only a marginal contribution by the 
alleged author.3  In Schrock v. Learning Curve International, Inc.,4 the Seventh 
Circuit Court of Appeals examined whether inherently accurate product 
photographs contained the requisite amount of originality to be entitled to 
copyright protection as derivative works.5  By concluding that derivative works 
are not held to a higher standard of originality than other works, the Seventh 
Circuit Court of Appeals declared that the combination of the photographer’s 
technical and artistic choices produced a sufficient degree of creative distance 
to warrant a finding of originality.6 

 
 1. See U.S. CONST. art. I, § 8, cl. 8; Copyright Act of 1976, 17 U.S.C. § 102(a) (2006); see also Feist 
Publ’ns, Inc. v. Rural Tel. Serv. Co., 499 U.S. 340, 346-47 (1991) (discussing constitutionally mandated nature 
of originality requirement); Pamela Samuelson, The Originality Standard for Literary Works Under U.S. 
Copyright Law, 42 AM. J. COMP. L. 393, 394-95 (1994) (noting Feist provides constitutional, not statutory, 
creativity minimum of copyright standard).  The Constitution of the United States grants Congress the power 
“[t]o promote the Progress of Science and useful Arts, by securing for limited Times to Authors and Inventors 
the exclusive Right to their respective Writings and Discoveries,” the subject and scope of which is further 
defined under the Copyright Act of 1976 as granting copyright to enumerated categories of “original works of 
authorship fixed in any tangible medium of expression.”  U.S. CONST. art. I, § 8, cl. 8; Copyright Act of 1976, 
17 U.S.C. § 102(a) (2006). 
 2. See Copyright Act of 1976, 17 U.S.C. § 102(a) (2006) (limiting copyright protection to original works 
of authorship); 2 WILLIAM F. PATRY, PATRY ON COPYRIGHT § 3:26 (West 2010) (reviewing legislative history 
of originality requirement in Copyright Act); Steven S. Boyd, Deriving Originality in Derivative Works:  
Considering the Quantum of Originality Needed to Attain Copyright Protection in a Derivative Work, 40 
SANTA CLARA L. REV. 325, 328-29 (2000) (noting struggle of judiciary in adopting coherent analysis of artistic 
originality).  See generally Alan T. Dworkin, Originality in the Law of Copyright, 39 B.U. L. REV. 526 (1959); 
Jane C. Ginsburg, Creation and Commercial Value:  Copyright Protection of Works of Information, 90 COLUM. 
L. REV. 1865 (1990); Wendy J. Gordon, An Inquiry into the Merits of Copyright:  The Challenges of 
Consistency, Consent, and Encouragement Theory, 41 STAN. L. REV. 1343 (1989). 
 3. See Russ VerSteeg, Rethinking Originality, 34 WM. & MARY L. REV. 801, 802-04 (1993) (asserting 
originality, while ambiguous, stands as fundamental core of copyright). 
 4. 586 F.3d 513 (7th Cir. 2009). 
 5. See id. at 517 (describing issues under consideration). 
 6. Id. at 521-22 (concluding limited copyright protection afforded to derivative works warranted finding 
of product photos as original).  In observing the historically liberal standard toward finding originality in 
photographs and the “extremely low requisite level of creativity” for determining the same, the Seventh Circuit 
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Daniel Schrock is a professional photographer specializing in product 
imagery.7  In 1999, Learning Curve International, Inc. (Learning Curve), hired 
Schrock to create product photographs of some of its merchandise, including 
toys based on the characters from the popular children’s television show 
Thomas & Friends.8  Over the following four years, Learning Curve retained 
Schrock’s services on numerous occasions, paying him more than $400,000 for 
the promotional photographs.9  Learning Curve used the resulting product 
photographs in paper and online catalogs as well as on product packaging.10 

After Learning Curve stopped contracting him for work, Schrock registered 
some of the photographs for copyright protection and then demanded that 
Learning Curve either pay a licensing fee or cease using his photos in 
advertising and on product packaging.11  When Learning Curve refused, 
Schrock brought suit in the United States District Court for the Northern 
District of Illinois, alleging copyright infringement and other state law claims.12  
In its defense, Learning Curve moved for summary judgment under the theory 
that the product photographs were insufficiently original to justify copyright 
protection.13  Learning Curve also argued in its motion that the photos were 
derivative works of the underlying products, thereby asserting that Schrock 
should have obtained Learning Curve’s permission before acquiring the 

 
Court of Appeals focused on Schrock’s rendition of the subject matter in finding sufficient originality.  See id. 
at 519-20.  Furthermore, the Seventh Circuit rejected Learning Curve’s contention that the photos’ “purely 
utilitarian function” should be considered in a determination of originality, instead maintaining that the purpose 
of the photos was immaterial to such an analysis.  See id. at 520. 
 7. See id. at 515 (addressing Schrock’s occupation and specific industry concentration); Brief of 
Appellant at 15, 586 F.3d 513 (No. 08-1296) (contextualizing Schrock’s role in instant action). 
 8. See 586 F.3d at 516 (describing purpose of Schrock’s retention by Learning Curve and his respective 
assignments); see also Brief of the Defendants-Appellees, Learning Curve International, Inc., RC2 Brands, Inc. 
& RC2 Corp. at 6-13, 586 F.3d 513 (No. 08-1296) [hereinafter Brief of Appellees] (providing statement of 
facts pertaining to Schrock’s photography services to Learning Curve).  HIT Entertainment, Ltd., owns the 
copyright in all Thomas & Friends properties and had granted an exclusive license to Learning Curve to create 
and market toys based on the characters.  See 586 F.3d at 516 (elucidating Learning Curve’s authority in 
retaining photographer to assist in marketing product). 
 9. See 586 F.3d at 516 (outlining parties’ business relationship).  Schrock submitted at least 100 
invoices, seventy-two of which contained usage restrictions designed to limit Learning Curve’s use of the 
photographs to two years.  Id.; Schrock v. Learning Curve Int’l, Inc., 531 F. Supp. 2d 990, 992-93 (N.D. Ill. 
2008) (reviewing Schrock’s billing terminology regarding usage of product and compensation from Learning 
Curve for same), rev’d, 586 F.3d 513 (7th Cir. 2009). 
 10. 586 F.3d at 516 (articulating Learning Curve’s employment of Schrock’s photos).  At trial, Schrock 
alleged that while Learning Curve was permitted to use the photos in its catalog and product packaging, it 
violated the usage restrictions by reproducing the photos on a website.  Schrock v. Learning Curve Int’l, Inc., 
531 F. Supp. 2d 990, 993 n.5 (N.D. Ill. 2008) (describing Schrock’s objection, among others, to Learning 
Curve’s employment of promotional photos), rev’d, 586 F.3d 513 (7th Cir. 2009). 
 11. See 586 F.3d at 516 (reviewing facts of dispute presented at trial); Brief of Appellees, supra note 8, at 
4-5 (presenting Schrock’s claim of owning copyright of photos). 
 12. See 586 F.3d at 516 (describing substance of Schrock’s case against Learning Curve); Schrock v. 
Learning Curve Int’l, Inc., 531 F. Supp. 2d 990, 991 (N.D. Ill. 2008) (outlining Schrock’s specific claims for 
copyright infringement, breach of bailment, and conversion), rev’d, 586 F.3d 513 (7th Cir. 2009). 
 13. 586 F.3d at 516-17 (delineating procedural history). 
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relevant copyright interest.14 
In granting Learning Curve’s motion for summary judgment, the district 

court ruled that the photos were derivative works, and therefore Schrock 
needed Learning Curve’s permission not only to make the photographs, but 
also to register them for copyright protection.15  The Seventh Circuit Court of 
Appeals, while assuming that the photos were derivative works for the purposes 
of its opinion, reversed the district court and held the photos to be sufficiently 
original to warrant copyright protection, which attaches by operation of law 
irrespective of permission or lack thereof from the owner of the underlying 
work.16 

The fundamental component necessary for a work to receive copyright 
protection is that it must be an “original work[] of authorship.”17  In referring to 
the originality requirement as the “sine qua non of copyright,” the United 
States Supreme Court has held that a work must be independently created and 
have a minimal degree of creativity to qualify for copyright protection.18  
Elaborating on the constitutional requirement for copyright protection, the 
Court further stated “[o]riginality does not signify novelty,” but the author must 
impart some creative spark to the work to be eligible for protection.19  Although 
 
 14. See id. (noting Learning Curve’s contention regarding derivative nature of Schrock’s photographs).  
In the alternative, Learning Curve argued that Schrock had orally granted an unlimited license for it to use the 
photos.  Id. at 517.  The Seventh Circuit concluded, however, that the alleged oral license was not in the record, 
so the court did not consider it for the purposes of its opinion.  Id. at 525. 
 15. See id. at 515 (discussing district court’s decision resulting in dismissal of Schrock’s claim for 
copyright infringement).  Having categorized the photos as derivative works of Learning Curve’s merchandise, 
the district court elected to “eschew” the question of whether the photos contained sufficient originality to 
copyright, thus not reaching a conclusion on that issue.  Id. at 517. 
 16. Id. at 515 (reversing district court’s opinion and validating Schrock’s ownership of copyright).  
Rejecting the notion that a derivative works author needs permission to copyright the works from the holder of 
the underlying copyrighted work, the Seventh Circuit characterized the district court’s decision as overly reliant 
on misconstrued language from Gracen v. Bradford Exchange, 698 F.2d 300 (7th Cir. 1983).  See 586 F.3d at 
515.  The Seventh Circuit also remanded the case for further findings on whether Schrock had granted Learning 
Curve an unlimited oral license to use the photos.  Id. at 525. 
 17. Copyright Act of 1976, 17 U.S.C. § 102(a) (2006); Feist Publ’ns, Inc. v. Rural Tel. Serv. Co., 499 
U.S. 340, 345 (1991) (outlining originality requirement); Entm’t Research Grp., Inc. v. Genesis Creative Grp., 
Inc., 122 F.3d 1211, 1218 (9th Cir. 1997) (citing N. Coast Indus. v. Jason Maxwell, Inc., 972 F.2d 1031, 1033 
(9th Cir. 1992)) (reaffirming necessity of showing of originality to merit copyright protection). 
 18. Feist Publ’ns, Inc. v. Rural Tel. Serv. Co., 499 U.S. 340, 345 (1991) (emphasizing originality as key 
to copyrightability).  Four landmark cases, including Feist, decided over a 107-year period, have shaped the 
development of contemporary American originality jurisprudence, resulting in a uniformly low standard for 
originality.  See  Bleistein v. Donaldson Lithographing Co., 188 U.S. 239, 249-52 (1903) (rejecting deciding 
originality based on artistic merits of work); Burrow-Giles Lithographic Co. v. Sarony, 111 U.S. 53, 60 (1884) 
(holding author’s photograph, derived from his original mental conception, satisfied originality test); Alfred 
Bell & Co. v. Catalda Fine Arts, Inc., 191 F.2d 99, 103 (2d Cir. 1951) (expressing originality requirement as 
“little more than a prohibition of actual copying”).  While Feist noted that the originality requirement for 
copyright is very low, the decision came as a response to a line of circuit court cases holding that the 
Constitution’s originality requirement contained no creativity component.  See Feist Publ’ns, Inc. v. Rural Tel. 
Serv. Co., 499 U.S. 340, 345, 353-55 (1991). 
 19. Feist Publ’ns, Inc. v. Rural Tel. Serv. Co., 499 U.S. 340, 345 (1991).  The Supreme Court emphasized 
that originality-not the effort the author contributed to the work-is the constitutional requirement for copyright, 
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the courts have interpreted this creativity threshold as being very low, a work 
must still bear a vestige of distinctiveness that exhibits imagination as well as 
intellect to a degree sufficiently differentiating it from the merely mechanical in 
literature or artistic production.20  Thus, copyrightability depends on originality, 
originality hinges on creativity, and creativity is predicated on ascertaining 
evidence of imagination and intellect.21  While the constitutionally required 
creativity minimum remains decidedly low, courts have nevertheless developed 
disparate strands of copyright doctrine that routinely deny protection to 
expressions that are inherently conventional, pedestrian, or dictated by 
circumstance.22 

Beyond the general concept of copyrightability, courts have found it 
particularly difficult to reach a consensus on how to interpret the quantum of 
originality necessary to receive protection for a derivative work.23  A derivative 
work exists as a functional variation of a preexisting work that is either 
protected by copyright or in the public domain.24  Regardless of the nature of 
 
thereby expressly rejecting the “sweat of the brow” theory that would reward an author copyright ownership 
according to the amount of labor the author contributed to the work.  See id. at 353-54; see also Harper & Row, 
Publishers, Inc. v. Nation Enters., 471 U.S. 539, 556 (1985) (noting 17 U.S.C. § 102(b) prohibits copyright 
protection for facts). 
 20. See Feist Publ’ns, Inc. v. Rural Tel. Serv. Co., 499 U.S. 340, 345-46 (1991) (holding originality 
requires creativity pursuant to Constitution); Am. Dental Ass’n v. Delta Dental Plans Ass’n, 39 U.S.P.Q.2d 
(BNA) 1714, 1720 (N.D. Ill. Apr. 25, 1996) (defining “creative” as “[i]nventive; imaginative . . . exhibiting 
imagination as well as intellect” (alterations in original) (quoting 3 OXFORD ENGLISH DICTIONARY 1135 (2d ed. 
1989))), vacated, 126 F.3d 977 (7th Cir. 1997).  In fact, there may be a “reciprocal relationship” between 
originality and creativity so that the smaller the effort, the greater the creativity needed to obtain copyright 
protection.  See Brian A. Dahl, Comment, Originality and Creativity in Reporter Pagination:  A Contradiction 
in Terms?, 74 IOWA L. REV. 713, 717 (1989).  The United States Supreme Court rejected a line of circuit court 
cases holding that the Constitution’s originality requirement contained no creativity component by declaring 
that originality must “possess at least some minimal degree of creativity.”  See Feist Publ’ns, Inc. v. Rural Tel. 
Serv. Co., 499 U.S. 340, 353-62 (1991) (rejecting theory of copyright protection as reward for hard work). 
 21. See Am. Dental Ass’n v. Delta Dental Plans Ass’n, 39 U.S.P.Q.2d (BNA) 1714, 1720 (N.D. Ill. Apr. 
25, 1996) (discussing syllogism and inherent difficulties with administering subjective test for 
copyrightability), vacated, 126 F.3d 977 (7th Cir. 1997). 
 22. See Rice v. Fox Broad. Co., 330 F.3d 1170, 1175 (9th Cir. 2003) (denying copyright protection under 
scènes à faire doctrine when expression inherently associated with original idea); Kregos v. Associated Press, 
937 F.2d 700, 705 (2d Cir. 1991) (explaining merger doctrine applies when means of expressing ideas found 
insufficient).  Creativity is treated in the narrowest sense in cases where faithful depiction of an external item 
borders on slavish copying.  See Meshwerks, Inc. v. Toyota Motor Sales U.S.A., Inc., 528 F.3d 1258, 1264-68 
(10th Cir. 2008); Matthew Bender & Co., v. West Publ’g Co., 158 F.3d 674, 688 (2d Cir. 1998). 
 23. Compare Alfred Bell & Co. v. Catalda Fine Arts, Inc., 191 F.2d 99, 103 (2d Cir. 1951) (requiring 
derivative work to exhibit artistic difference beyond “merely trivial”), with Gracen v. Bradford Exch., 698 F.2d 
300, 305 (7th Cir. 1983) (holding derivative work copyrightable only if substantially different from underlying 
work), and Durham Indus., Inc. v. Tomy Corp., 630 F.2d 905, 911 (2d Cir. 1980) (mandating substantial 
changes to copyright derivative works when underlying work still protected by copyright), and L. Batlin & 
Son, Inc. v. Snyder, 536 F.2d 486, 491 (2d Cir. 1976) (en banc) (stipulating subsequent work must exhibit 
“substantial variation” to support copyright of same).  Moreover, in Batlin, the Second Circuit expressly 
rejected the notion that originality may be inferred from the mere reproduction of a work of art in a different 
medium.  See L. Batlin & Son, Inc. v. Snyder, 536 F.2d 486, 491 (2d Cir. 1976) (en banc) (highlighting 
ridiculousness of awarding copyright to first individual to recreate underlying work in alternate medium). 
 24. Copyright Act of 1976, 17 U.S.C. § 101 (2006).  The Copyright Act of 1976 defines a derivative work 
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the underlying work, the scope of available copyright protection for a 
derivative work extends only to the material the author of the derivative work 
contributed, as distinguished from the preexisting material.25  Whereas some 
courts have held that the standard of originality should be elevated in 
determining the copyrightability of derivative works, others maintain that the 
degree of originality required for derivative works is the same as that mandated 
for any other work.26  Particularly in cases involving preexisting copyrighted 
works, courts have reasoned that copyright protection presupposes a material 
difference in order to prevent a circumscription of the copyright holder’s right 
to mimic its own creations.27 

 
as: 

 
[A] work based upon one or more preexisting works, such as a translation, musical arrangement, 
dramatization, fictionalization, motion picture version, sound recording, art reproduction, 
abridgment, condensation, or any other form in which a work may be recast, transformed, or 
adapted.  A work consisting of editorial revisions, annotations, elaborations, or other modifications 
which, as a whole, represent an original work of authorship, is a “derivative work”. 
 

Id.  If an author simply reproduces the preexisting work without recasting, transforming, or adapting it, then he 
has not added any expression and does not possess a valid copyright.  See Lee v. A.R.T. Co., 125 F.3d 580, 
582-83 (7th Cir. 1997) (reasoning image mounted on tile not derivative work because not recast, transformed, 
or adapted).  But see Mirage Editions, Inc. v. Albuquerque A.R.T. Co., 856 F.2d 1341, 1343-44 (9th Cir. 1988) 
(determining image mounted on tile constituted derivative work and not mere reproduction). 
 25. See Copyright Act of 1976, 17 U.S.C. § 103(b) (2006) (providing extent of statutory protection for 
derivative works); Saturday Evening Post Co. v. Rumbleseat Press, Inc., 816 F.2d 1191, 1193 (7th Cir. 1987) 
(recognizing derivative rights confined to any incremental expressive elements added to underlying work); 
Leigh v. Warner Bros., 10 F. Supp. 2d 1371, 1376 (S.D. Ga. 1998) (noting statutory bar to copyright for 
expressions flowing naturally from underlying work or object), aff’d in part and rev’d in part on other grounds, 
212 F.3d 1210 (11th Cir. 2000). 
 26. Compare ATC Distrib. Grp., Inc. v. Whatever It Takes Transmissions & Parts, Inc., 402 F.3d 700, 
712 (6th Cir. 2005) (holding purposely accurate illustrations copied from photographs not sufficiently original 
because intended as reproductions), and Gracen v. Bradford Exch., 698 F.2d 300, 305 (7th Cir. 1983) (holding 
derivative work copyrightable only if substantially different from underlying work), and Durham Indus., Inc., 
v. Tomy Corp., 630 F.2d 905, 910-11 (2d Cir. 1980) (elevating originality standard to avoid “put[ting] a 
weapon for harassment in the hands of mischievous copiers”), with 1-3 MELVILLE B. NIMMER & DAVID 

NIMMER, NIMMER ON COPYRIGHT §§ 3.01, 3.03[A] (Matthew Bender 2009) (maintaining quantum of 
originality required for copyright in derivative work same as non-derivative work). 
 27. See Entm’t Research Grp., Inc. v. Genesis Creative Grp., Inc., 122 F.3d 1211, 1220 (9th Cir. 1997) 
(requiring more than trivial difference between derivative and underlying works); Durham Indus., Inc., v. Tomy 
Corp., 630 F.2d 905, 910-11 (2d Cir. 1980) (noting originality requirement has particular significance if 
derivative works based on copyrighted preexisting works).  The Ninth Circuit expressed concern that if courts 
afforded copyright protection to virtually identical derivative works, 

 
then the owner of the underlying copyrighted work would effectively be prevented from permitting 
others to copy her work since the original derivative copyright holder would have a de facto 
monopoly due to her “considerable power to interfere with the creation of subsequent derivative 
works from the same underlying work.” 
 

Entm’t Research Grp., Inc. v. Genesis Creative Grp., Inc., 122 F.3d 1211, 1220 (9th Cir. 1997) (quoting Gracen 
v. Bradford Exch., 698 F.2d 300, 305 (7th Cir. 1983)) (reasoning more than trivial creative distance necessary 
to safeguard scope of copyright in underlying work). 
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Due partly to the mechanical nature of photography, courts have generally 
struggled with defining the originality standard for photographs and in 
particular with contextualizing photographs within the framework of derivative 
works.28  Although specifically protected by statute, photography has proven to 
be a problematic medium for copyright law due to diverging opinions regarding 
the applicable level of creative distance necessary for a finding of originality, in 
tandem with the unresolved issue as to whether photographs are derivative 
works or simply depictions of the underlying materials.29  Despite the overall 
lack of consensus, copyright is consistently denied in cases of “slavish 
copying,” with courts exhibiting a distinct pattern of favoring departures from 
convention over technical proficiency.30 

In Schrock v. Learning Curve International, Inc., the Seventh Circuit Court 
of Appeals held that the classification of photographs as derivative works does 
not affect the applicable legal standard for determining their copyrightability.31  
Nonetheless, recognizing that this classification defines the scope and 

 
 28. See 1-2 NIMMER & NIMMER, supra note 26, § 2.08[E][2] (Matthew Bender 2009) (noting inherent and 
perceived difficulties in determining originality in photographs).  Compare Ty, Inc. v. Publ’ns Int’l, Ltd., 292 
F.3d 512, 515 (7th Cir. 2002) (noting defendant’s concession of characterizing photographs of copyrighted toys 
as derivative works), and Ets-Hokin v. Skyy Spirits, Inc., 225 F.3d 1068, 1077-78 (9th Cir. 2000) (classifying 
photographs as derivative works if based on copyrighted objects), and Saturday Evening Post Co. v. 
Rumbleseat Press, Inc., 816 F.2d 1191, 1201 (7th Cir. 1987) (identifying photographs of copyrighted Norman 
Rockwell illustrations as derivative works), with SHL Imaging, Inc. v. Artisan House, Inc., 117 F. Supp. 2d 
301, 306 (S.D.N.Y. 2000) (noting authorship of derivative photographic work wholly distinct and separate from 
authorship of underlying work).  Nimmer argues that only two types of photographs fall short of the requisite 
level of creativity to warrant copyright protection:  a photograph of a photograph because of its slavish 
reproduction, and a photograph of a purposely arranged scene done to reproduce the elements of another 
photograph.  1-2 NIMMER & NIMMER, supra note 26, § 2.08[E][2]. 
 29. Compare ATC Distrib. Grp. v. Whatever It Takes Transmissions & Parts, Inc., 402 F.3d 700, 712 (6th 
Cir. 2005) (denying copyright for hand-drawn sketches of objects as “slavish cop[ies]”), and Custom 
Dynamics, LLC v. Radiantz LED Lighting, Inc., 535 F. Supp. 2d 542, 549 (E.D.N.C. 2008) (barring copyright 
for catalog photographs due to purely descriptive nature, lacking creativity), and Oriental Art Printing, Inc. v. 
Goldstar Printing Corp., 175 F. Supp. 2d 542, 547 (S.D.N.Y. 2001) (requiring photograph “designed with 
creativity or art in mind” to qualify for copyright protection), aff’d in part and appeal dismissed in part, 34 F. 
App’x 401 (2d Cir. 2002), with Burrow-Giles Lithographic Co. v. Sarony, 111 U.S. 53, 60 (1884) (basing 
determination of originality in photographs on photographer’s artistic choices), and Jewelers’ Circular Publ’g 
Co. v. Keystone Publ’g Co., 274 F. 932, 934 (S.D.N.Y. 1921) (implying all photographs copyrightable because 
every photograph inherently affected by author’s personal influence), aff’d, 281 F. 83 (2d Cir. 1922), and 
Mannion v. Coors Brewing Co., 377 F. Supp. 2d 444, 452 (S.D.N.Y. 2005) (proclaiming originality in 
photograph unless image replicated with total or near-total fidelity). 
 30. See Burrow-Giles Lithographic Co. v. Sarony, 111 U.S. 53, 59 (1884) (denying copyright when work 
intentionally and unequivocally attempts to replicate original); Entm’t Research Grp., Inc. v. Genesis Creative 
Grp., Inc., 122 F.3d 1211, 1223 (9th Cir. 1997) (holding originality requires more than thought and effort 
regarding functionality in transferring works between mediums); Gracen v. Bradford Exch., 698 F.2d 300, 305 
(7th Cir. 1983) (requiring “sufficiently gross difference” between underlying and derivative work to avoid 
confusion and warrant copyright); Durham Indus., Inc. v. Tomy Corp., 630 F.2d 905, 910 (2d Cir. 1980) 
(emphasizing “nothing recognizably the author’s own contribution” to distinguish derivative work from 
underlying work); L. Batlin & Son, Inc. v. Snyder, 536 F.2d 486, 491 (2d Cir. 1976) (en banc) (following 
“school of cases” requiring at least some substantial variation in work to support copyright). 
 31. 586 F.3d at 518 (narrowing applicability of precedent on which district court judge relied). 
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applicability of copyright protection, the Seventh Circuit assumed, without 
deciding, that the subject photographs fell within the category of derivative 
works.32  As such, the Seventh Circuit declared that the only originality 
requirement for a derivative work is that it exhibits expressive variations 
sufficient to render it readily distinguishable from the underlying work.33  In 
recognizing a historically generous standard among the federal courts for 
granting copyright protection of photographs, the Seventh Circuit held that 
Schrock’s rendition of the subject matter, including his combined artistic and 
technical choices, resulted in the photographs being “sufficiently his own.”34 

The Seventh Circuit specifically rejected the substance of its earlier decision 
in Gracen v. Bradford Exchange,35 in which it stated that a derivative work 
must be “substantially different from the underlying work to be copyrightable,” 
thereby subjecting derivative works to a higher standard of originality than 
other works of authorship.36  By placing the language of Gracen in a wider 
precedential context, the Seventh Circuit weighed the Gracen concern of 
differentiating derivative works from original materials against the risk of 
undue limitations on the already narrow copyrightability of derivative works.37  
 
 32. See id. (setting forth assumption of photographs’ classification for purposes of opinion).  Questioning 
the legal foundation upon which the district court based its designation of Schrock’s photographs as derivative 
works, the Seventh Circuit noted a “deep disagreement” among courts and scholars regarding whether 
photographs of copyrighted material warrant characterization as derivative works.  Id. (criticizing district court 
for ignoring widespread uncertainty surrounding derivative works and misapplying precedent cases). 
 33. See id. at 522 (describing quantum of originality required for copyrightability of photographs as 
derivative works). 
 34. See id. at 519-22 (analyzing photographs under generally accepted “ordinary” test for originality).  
Rejecting the argument that derivative works are subject to a higher standard of originality than underlying 
works, the Seventh Circuit pointed to case law that followed a standard based on identifying a “‘nontrivial’ 
variation from the preexisting work ‘sufficient to render the derivative work distinguishable from [the] prior 
work in any meaningful manner.’”  Id. at 520 (quoting 1-3 NIMMER & NIMMER, supra note 26, § 3.03[A]).  
Although it recognized that the expression of originality was inherently de minimis because of the photographs’ 
purpose, the court noted that the amount was sufficient to pass the low threshold to warrant copyright 
protection awarded to derivative works under 17 U.S.C. § 103(b).  See id. at 519-20, 522 (stressing leniency of 
traditional originality standard for derivative works). 
 35. 698 F.2d 300 (7th Cir. 1983). 
 36. See 586 F.3d at 520-21 (addressing whether Gracen ruling mandated higher standard of originality for 
derivative works).  Although the Schrock court recognized the concern expressed by the Gracen court as 
legitimate-that a low originality standard would result in a trier of fact being unable to determine whether one 
derivative work infringed on another-the court pointed to the fact that the Copyright Act of 1976 is silent 
regarding a heightened originality requirement for derivative works as evidence against an increased originality 
standard.  See id. at 521; Gracen v. Bradford Exch., 698 F.2d 300, 304 (7th Cir. 1983) (postulating low 
originality standard grants derivative creator de facto monopoly over initial copyright holder’s rights). 
 37. See 586 F.3d at 521 (arguing line of cases share common, cohesive originality requirement for 
derivative works).  The Seventh Circuit noted that the analysis in Gracen relied in large measure on language 
from the landmark Second Circuit decision of L. Batlin & Son, Inc. v. Snyder, 536 F.2d 486 (2d Cir. 1976) (en 
banc), which did not apply a heightened standard of originality to derivative works.  586 F.3d at 521.  The 
Seventh Circuit read the originality requirement for derivative works in connection with a subsequent Seventh 
Circuit decision, Bucklew v. Hawkins, Ash, Baptie & Co., 329 F.3d 923 (7th Cir. 2003), and characterized it as 
demanding a “sufficient nontrivial expressive variation in the derivative work to make it distinguishable from 
the underlying work in some meaningful way” as a common principle.  See 586 F.3d at 521 (extrapolating 
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The Seventh Circuit asserted that an analysis that focused on identifying 
whether a derivative work varies enough to be readily distinguishable from the 
underlying work would adequately encapsulate these competing interests and 
allow a court to accurately determine if the derivative work contains sufficient 
incremental originality to qualify for copyright protection.38  In applying this 
reasoning, the Seventh Circuit concluded that Schrock’s photographs exhibited 
a sufficient amount of expressive elements to fulfill the minimal degree of 
originality required for copyright protection.39 

In Schrock v. Learning Curve International, Inc., the Seventh Circuit 
sensibly decided to reject the “substantial difference” test, as set forth in its 
previous Gracen decision, because of the susceptibility of the test to 
misconstruction.40  By adopting an originality standard focused on the 
derivative work possessing a distinguishable variation from the underlying 
work, the Seventh Circuit took a significant step towards structuring a 
workable, unified standard for copyright law that would greatly simplify the 
analysis of originality in derivative works.41  Considering the perpetually 
inconsistent application of the imprecise existing originality standard to 
derivative works, the Seventh Circuit’s decision to analyze originality and 
therefore copyrightability under a “distinguishable variation” test is an attempt 
to encapsulate common principles from the disparate precedent on the topic.42 

The Seventh Circuit’s decision to adopt an originality analysis based on 
nontrivial expressive variations that rejects a higher originality standard for 
derivative works may lead to outcomes contrary to the constitutional and 
statutory underpinnings of copyright law, regardless of its practicality and 

 
common theme in originality requirement from disparate strands of precedent). 
 38. See id. (acknowledging statutory silence in precedent cases regarding increased originality 
requirement for derivative works).  In rejecting a reading of Gracen’s “substantial difference” language as 
requiring an increased originality standard, the Seventh Circuit noted that “the only ‘originality’ required for [a] 
new work to be copyrightable . . . is enough expressive variation from public-domain or other existing works to 
enable the new work to be readily distinguished from its predecessors.”  Id. (quoting BUCKLEW V. HAWKINS, 
ASH, BAPTIE & CO., 329 F.3d 923, 929 (7th Cir. 2003)). 
 39. See id. at 522 (noting artistic and technical choices exhibited in photographs manifested sufficient 
originality for copyright protection). 
 40. See Schrock v. Learning Curve Int’l, Inc., 531 F. Supp. 2d 990, 993 (N.D. Ill. 2008) (determining 
Gracen mandated creator of derivative work to obtain permission to register for copyright), rev’d, 586 F.3d 513 
(7th Cir. 2009); see also Boyd, supra note 2, at 364-65 (noting Gracen’s departure from existing precedent and 
resulting confusion among courts regarding standard of originality). 
 41. See Bleistein v. Donaldson Lithographing Co., 188 U.S. 239, 251-52 (1903) (holding “special 
adaptation” of original work into derivative work does not prevent copyright); L. Batlin & Son, Inc. v. Snyder, 
536 F.2d 486, 490 (2d Cir. 1976) (en banc) (maintaining subsequent work must “contain some substantial, not 
merely trivial originality” (quoting Chamberlin v. Uris Sales Corp., 150 F.2d 512, 513 (2d Cir. 1945))); Alfred 
Bell & Co. v. Catalda Fine Arts, Inc., 191 F.2d 99, 103 (2d Cir. 1951) (expressing “more than a ‘merely trivial’ 
variation” of original work required for copyright protection (quoting Chamberlin v. Uris Sales Corp., 150 F.2d 
512, 513 (2d Cir. 1945))). 
 42. See supra notes 23-27 and accompanying text (recounting courts’ disagreement in applicable quantum 
of originality for derivative works). 
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sound logic.43  The language the Seventh Circuit employed in Gracen, which 
the Schrock court criticized, can be interpreted not only as a deviation from the 
majority view—a standard that requires the same amount of originality in 
derivative works as in other works—but as an overall reaction against granting 
overlapping copyright claims for the same work, a notion that has particular 
significance in the case of derivative works based on copyrighted preexisting 
materials.44  Despite the Supreme Court’s definitive reassertment of the 
constitutional minimum regarding originality in Feist Publications, Inc. v. 
Rural Telephone Service Co.,45 most courts continue to treat the statutory 
originality requirement as extremely low, and at times so liberal as to make 
even the “merely trivial” standard practically meaningless.46 

Extending copyright protection to derivative works exhibiting only a slight 
creative difference from the underlying work creates the risk of effectively 
preventing the underlying copyright owner from allowing others to make 
copies thereof because the derivative copyright holder would wield a de facto 
monopoly through the power to interfere with the creation of subsequent 
derivative works from the same underlying work.47  Thus, it is clear that the 
originality requirement the Constitution and the Copyright Act of 1976 impose 
has particular significance in the case of derivative works based on copyrighted 
preexisting works.48  Because of the vacillating nature of the originality 
standard-the low threshold of which was established primarily through 
precedent-the Seventh Circuit’s decision further weakens the floor of the 
originality spectrum by effectively sharing the original creator’s right to 
approve or disapprove of the creation of derivative works with the author of the 
derivative work.49  The Seventh Circuit would have better served copyright 
 
 43. See supra notes 1-2 and accompanying text (reviewing constitutional and statutory requirements for 
copyright protection). 
 44. See 586 F.3d at 521 (summarizing court’s dismissal of Gracen’s reasoning regarding differing 
originality standard in original and derivative works); Gracen v. Bradford Exch., 698 F.2d 300, 305 (7th Cir. 
1983) (recognizing risk of traditional originality standard granting de facto monopoly to derivative copyright 
holder); Durham Indus., Inc. v. Tomy Corp., 630 F.2d 905, 911 (2d Cir. 1980) (requiring “substantial changes” 
to trigger derivative work classification when underlying work still protected by copyright); L. Batlin & Son, 
Inc. v. Snyder, 536 F.2d 486, 492 (2d Cir. 1976) (en banc) (stating “extend[ing] copyrightability to minuscule 
variations would simply put a weapon for harassment in the hands of mischievous copiers”). 
 45. 499 U.S. 340 (1991). 
 46. See supra note 20 and accompanying text (outlining development of low originality standard for 
copyright generally); see also Mirage Editions, Inc. v. Albuquerque A.R.T. Co., 856 F.2d 1341, 1343-44 (9th 
Cir. 1988) (ruling mere transformation of underlying work satisfied all prerequisites to obtain protection as 
derivative work). 
 47. See supra note 27 and accompanying text (discussing cases applying stricter originality analysis when 
underlying work copyrighted); see also Gracen v. Bradford Exch., 698 F.2d 300, 305 (7th Cir. 1983) (holding 
derivative work copyrightable only if substantially different from underlying work); Durham Indus., Inc. v. 
Tomy Corp., 630 F.2d 905, 911 (2d Cir. 1980) (mandating substantial changes essential for copyrighting 
derivative works when underlying work still protected by copyright). 
 48. See supra notes 26-27 (illustrating different rationales for elevating originality when underlying work 
copyrighted). 
 49. See supra notes 20-22 and accompanying text (characterizing originality standard for copyright as 
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owners of preexisting works as well as society as a whole by conducting a more 
thorough inquiry into originality to establish a more specific standard that 
would avoid costly, wasteful, and inappropriate grants of copyright going 
forward.50 

In Schrock v. Learning Curve International, Inc., the Seventh Circuit 
considered whether derivative works are subject to a more exacting originality 
requirement than other works of authorship.  The court’s decision to apply the 
same standard of originality for derivative works as for any other work is in 
conformity with prevailing statutory and judicial authority, but fails to 
adequately consider the practical implications such as the unsettled definition 
of “originality” in copyright law.  Although the Seventh Circuit’s ruling 
provides the much-needed framework for a workable analysis for determining 
copyrightability in derivative works, applying the generally accepted, yet 
exceedingly low, originality standard to derivative works may arm insubstantial 
contributors with a powerful weapon to wield against the original creator. 
 

Marcus Hall 

 
low); supra notes 33-34 (discussing court’s holding); supra note 27 and accompanying text (highlighting 
danger of giving creator of derivative work de facto monopoly). 
 50. See supra notes 23-27 and accompanying text (noting disagreement among courts on level of 
originality required to copyright derivative works). 
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