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CASE COMMENTS 

Administrative Law—Government Agency Withholding Information, 
Reimbursing Attorney Fees—Davy v. Central Intelligence Agency, 550 F.3d 
1155 (D.C. Cir. 2008) 

Congress enacted the Freedom of Information Act (FOIA) in 1966 to allow 
private citizens wide access to government information protected by federal 
agencies.1  In an effort to enable greater public access to government 
documents, Congress amended FOIA in 1974 to include a provision awarding 
attorneys’ fees to any individual who substantially prevails in an action 
requesting agency information.2  In Davy v. Central Intelligence Agency,3 the 
United States Court of Appeals for the District of Columbia considered whether 
an author who publishes a book based, in part, on information obtained from 
the Central Intelligence Agency (CIA) in partial satisfaction of his request 
under FOIA is entitled to attorneys’ fees.4  The majority awarded the author 
attorneys’ fees because he substantially prevailed in the earlier litigation, his 
interest in the information sought served a public benefit, he was not motivated 
entirely by commercial interests, and the CIA did not present a reasonable basis 
to deny disclosure of the information.5 

On December 13, 1993, author and researcher William Davy, Jr. filed a 

                                                           
 1.  See Michael M. Lowe, Note, The Freedom of Information Act in 1993-1994, 43 DUKE L.J. 1282, 
1282-83 (1994) (setting forth Congress’s intent behind FOIA).  FOIA allows “citizen[s] [to] strip away the 
secrecy that surrounds the law-making process and discover who is making the law, for what purposes, to affect 
whom.”  Elias Clark, Holding Government Accountable:  The Amended Freedom of Information Act, 84 YALE 

L.J. 741, 742-43 (1975); see also AMANDA FROST, THE UNITED STATES FREEDOM OF INFORMATION ACT:  
LESSONS LEARNED FROM THIRTY YEARS OF EXPERIENCE WITH THE LAW 2, http://www.citizen.org/litigation/ 
free_info/articles.cfm?ID=6127 (last visited Feb. 23, 2010) (noting “what ultimately makes FOIA successful is 
its simplicity and accessibility to the public”).  FOIA does this, in part, by granting the public a presumptive 
right to government information and placing the burden on the agency to prove that the information should 
remain protected.  See David Arkush, Preserving “Catalyst” Attorneys’ Fees Under the Freedom of 
Information Act in the Wake of Buckhannon Board and Care Home v. West Virginia Department of Health and 
Human Resources, 37 HARV. C.R.-C.L. L. REV. 131, 132-33 (2002) (noting current state of FOIA burden on 
government). 
 2.  See infra notes 31-35 and accompanying text (analyzing intent behind attorneys’ fees provision); see 
also infra notes 20-24 and accompanying text (outlining requirements to recover attorneys’ fees).  See 
generally S. REP. NO. 93-854, at 169 (1974), as reprinted in H. Comm. on Gov’t Operations, S. Comm. on 
Judiciary, 94th Cong., Freedom of Information Act and Amendments of 1974, Source Book II 151, 169 (1975) 
(providing Congress’s intent for enacting provision). 
 3.  550 F.3d 1155 (D.C. Cir. 2008). 
 4.  See infra notes 6-14 and accompanying text (setting forth factual and procedural history leading to 
litigation). 
 5.  See infra notes 13-40 and accompanying text (outlining majority’s decision and reasoning); see also 
infra notes 23, 27-30 and accompanying text (discussing test used by majority in forming opinion). 
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FOIA request with the CIA seeking certain records pertaining to President John 
F. Kennedy, Jr.’s assassination.6  Six years later, the CIA denied Davy’s 
request.7  Davy subsequently sued the CIA for its failure to produce the 
documents, although the CIA dismissed the complaint because the statute of 
limitations had expired.8  Davy filed a second FOIA request with the CIA, 
which resulted in a joint stipulation for the production of responsive 
documents.9  After producing only some of Davy’s requested documents, the 
CIA successfully moved for summary judgment.10  Davy then moved for 
attorneys’ fees under § 552(a)(4)(E) of FOIA, and the United States Court of 
Appeals for the District of Columbia remanded the case, determining that Davy 
was eligible to receive attorneys’ fees because he substantially prevailed in the 
district court action.11  On remand, the district court denied Davy’s request for 
attorneys’ fees reasoning that the nature of Davy’s claim was purely 
commercial and the CIA had a reasonable basis to deny production of the 
documents.12 

Davy appealed the district court’s ruling to the Court of Appeals for the 

                                                           
 6.  See Davy v. Central Intelligence Agency, 456 F.3d 162, 163 (D.C. Cir. 2006) (providing background 
facts leading to litigation).  Davy requested the information pursuant to the President John F. Kennedy 
Assassination Records Act of 1992, which provides “for the expeditious disclosure of records relevant to the 
assassination of President John F. Kennedy.”  See President John F. Kennedy Assassination Records Collection 
Act, Pub. L. No. 102-526, 106 Stat. 3443 (1992) (providing guidelines for requesting records related to JFK 
assassination). 
 7.  See Davy v. Central Intelligence Agency, 456 F.3d 162, 163 (D.C. Cir. 2006) (describing further 
background regarding litigation).  The CIA responded that it could “neither confirm nor deny the existence or 
nonexistence of such records.”  Id.  In 2000, Davy appealed the denial of his request through the CIA’s 
administrative appeal process, but the CIA denied his appeal.  Id.  In his second request, Davy renewed his 
original request and sought additional documentation.  Id.  The district court granted the CIA’s motion to 
dismiss, but granted Davy a 90-day extension to amend his complaint.  Id.  Davy then sought leave to file his 
first amended complaint, which sought the production of documents requested in the 2000 FOIA request.  Id. 
 8.  See Davy v. Central Intelligence Agency, 456 F.3d 162, 163 (D.C. Cir. 2006) (setting forth 
background of dispute). 
 9.  See Davy v. Central Intelligence Agency, 456 F.3d 162, 163-64 (D.C. Cir. 2006) (describing 
procedural history). 
 10.  See Davy v. Central Intelligence Agency, 456 F.3d 162, 164 (D.C. Cir. 2006) (noting procedural 
background leading to summary judgment on FOIA document request claim).  The district court granted 
summary judgment to the CIA because it determined that the “scope of its search was reasonable and that the 
FOIA exemptions it asserted were valid.”  Id. at 164.  
 11.  See Davy v. Central Intelligence Agency, 456 F.3d 162, 165 (D.C. Cir. 2006) (providing further 
procedural background).  The court of appeals reasoned that the agreement between the parties to have the CIA 
release some of the materials served as a “judicially sanctioned change in the legal relationship” sufficient to 
render Davy a substantially prevailing party.  Id. at 165-66 (quoting Edmonds v. FBI, 417 F.3d 1319, 1322-23 
(D.C. Cir. 2005)).  The court of appeals remanded the case to the district court to determine if an award of 
attorneys’ fees was appropriate.  See id. at 166-67. 
 12.  See Davy v. Central Intelligence Agency, 496 F. Supp. 2d. 36, 37-38 (D.D.C. 2007) (holding 
attorneys’ fees award inappropriate).  The district court used a four-factor balancing test to make its 
determination.  Id.  The test weighs the following four factors:  “(1) the public benefit derived from the case; 
(2) the commercial benefit to the plaintiff; (3) the nature of the plaintiff’s interest in the records; and (4) the 
reasonableness of the agency’s withholding.”  Id.  (citing Tax Analysts v. U.S. Dep’t of Justice, 965 F.2d 1092, 
1093-94 (D.C. Cir. 1992)).  
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District of Columbia.13  The court of appeals reversed and held that Davy was 
entitled to attorneys’ fees.14  Using the four-prong FOIA test, the court first 
determined that the district court correctly weighed the “public benefit” factor 
in Davy’s favor.15  The court then decided that the district court had abused its 
discretion in determining that the second and third prongs weighed in the CIA’s 
favor.16  Finally, the court of appeals concluded that the district court erred in 
favoring the CIA under the fourth prong.17  Weighing all the factors, the court 
of appeals reversed the district court’s ruling and held that Davy was entitled to 
attorneys’ fees.18 

In 1974, Congress amended FOIA to include an attorneys’ fees provision 
under a belief that such fees play a crucial role in promoting a strong national 
policy favoring an accessible government.19  Under § 552(a)(4)(E)(i) of FOIA, 
“[t]he court may assess against the United States reasonable attorney fees and 
other litigation costs . . . in any case . . . in which the complainant has 
substantially prevailed.”20  For a plaintiff seeking disclosure of government 
agency records to “substantially prevail,” courts require that the litigation 
merely result in agency disclosure of the requested documents.21  Aside from a 
situation where a court rules in favor of the requester on the merits of the case, 
this disclosure may also result from either a court order or the agency 
voluntarily providing the information before the close of litigation.22  Once a 
                                                           
 13.  See 550 F.3d at 1158 (noting procedure leading to appeal). 
 14.  See id. at 1163 (holding attorneys’ fees appropriate).   
 15.  See id. at 1159-60 (determining Davy’s request provided public benefit).  
 16.  See 550 F.3d at 1162 (stating determination on second and third prongs).  The second and third 
prongs are analyzed together and will weigh in a plaintiff’s favor if the plaintiff does not have “sufficient 
private incentive to seek disclosure” without attorneys’ fees.  Tax Analysts v. U.S. Dep’t of Justice, 965 F.2d 
1092, 1095 (D.C. Cir. 1992).  
 17.  See 550 F.3d at 1163 (weighing fourth factor in Davy’s favor).  The fourth factor analyzes whether 
the agency had a reasonable and colorable basis for rejecting an individual’s FOIA request.  See Fenster v. 
Brown, 617 F.2d 740, 744 (D.C. Cir. 1979) (discussing fourth attorneys’ fees factor).  The court determined 
that the district court erred in shifting the burden to Davy to prove that the government did not have a 
reasonable basis for rejecting his request.  See 550 F.3d at 1162-63 (noting burden on agency to demonstrate 
reasonable basis for denial). 
 18.  See 550 F.3d at 1163 (holding attorneys’ fees appropriate). 
 19.  See Katrina G. Hull, Comment, Disappearing Fee Awards and Civil Enforcement of Public Records 
Law, 52 U. KAN. L. REV. 721, 727 (2004) (noting congressional intent in amending FOIA to add attorneys’ fees 
provision). 
 20.  See 5 U.S.C. § 552(a)(4)(E)(i) (2008) (providing language of attorneys’ fees provision).   
 21.  See Arkush, supra note 1, at 143-44 (providing meaning of “substantially prevailing” from 
Buckhannon); Gregory C. Sisk, Interim Attorney’s Fees Awards Against the Federal Government, 68 N.C. L. 
REV. 117, 129 (1989) (discussing “substantially prevailing” requirement); Susan L. Keilitz, Note, Attorney 
Fees, Freedom of Information, and Pro Se Litigants:  Per Se Prohibitions Frustrate Policies, 26 WM. & MARY 

L. REV. 349, 352-53 (1985) (illustrating “substantially prevailing” requirement).  
 22.  See Keilitz, supra note 21, at 353 (illustrating circumstances where litigant may “substantially 
prevail”); see also Florence v. U.S. Dep’t of Def., 415 F. Supp. 156, 157 (D.D.C. 1976) (demanding production 
of documents while action still pending); Kaye v. Burns, 411 F. Supp. 897, 902 (S.D.N.Y. 1976) (awarding 
attorneys’ fees where government mooted action by supplying material).  But see Lovell v. Alderete, 630 F.2d 
428, 432 (5th Cir. 1980) (deciding information disclosed after action filed insufficient to establish plaintiff 
substantially prevailed). 
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court determines that a plaintiff has substantially prevailed and is thus eligible 
to receive attorneys’ fees, the court must then determine if an award is 
appropriate under the circumstances.23 

In Tax Analysts v. United States Department of Justice,24 the Circuit Court 
of Appeals for the District of Columbia set forth a four-prong standard to 
determine when a court should award attorneys’ fees.25  The four prongs 
include: the public benefit derived from the case, the plaintiff’s commercial 
benefit, the nature of the plaintiff’s interest in the requested documents, and 
whether the government has a basis for withholding the requested 
information.26  Under the first prong, courts must look at both the effect of 
litigation and the potential value should the information become public.27  
Courts assess the second and third prongs, the plaintiff’s commercial benefit 
and nature of the plaintiff’s interest in the requested documents, by asking a 
single question: does the plaintiff have “sufficient private incentive to seek 
disclosure” without attorney fees?28  Courts rarely consider scholarly, 
journalistic, and news interests “commercial” for FOIA purposes, regardless of 
any underlying private incentive.29  The fourth prong asks whether the 

                                                           
 23.  See Thomas Freeman, Attorneys’ Fees:  Attorney Fee Awards Under the Freedom of Information Act, 
64 GEO. WASH. L. REV. 836, 838 (1996) (setting forth “appropriateness” standard). 
 24.  965 F.2d 1092 (D.C. Cir. 1992). 
 25.  965 F.2d at 1093.  
 26.  See Tax Analysts v. U.S. Dep’t of Justice, 965 F.2d 1092, 1093-94 (D.C. Cir. 1992), overruled on 
other grounds by Summers v. U.S. Dep’t of Justice, 569 F.3d 500 (D.C. Cir. 2009) (providing appropriateness 
test); see also Chesapeake Bay Found., Inc. v. U.S. Dep’t of Agric., 11 F.3d 211, 216 (D.C. Cir. 1993) (setting 
forth four-factor test).  Although no single prong is dispositive, the court will use its discretion in balancing all 
four factors to determine if the court should award fees.  See Chesapeake Bay Found., Inc. v. U.S. Dep’t of 
Agric., 11 F.3d 211, 216 (D.C. Cir. 1993) (noting courts’ discretion in balancing factors of test); Tax Analysts 
v. U.S. Dep’t of Justice, 965 F.2d 1092, 1094 (D.C. Cir. 1992), overruled on other grounds by Summers v. 
Dep’t of Justice, 569 F.3d 500 (D.C. Cir. 2009) (stating courts have discretion in attorneys’ fees awards); see 
also Freeman, supra note 23, at 838 (stating Congress’s intent to give courts full discretion in awarding 
attorneys’ fees); Keilitz, supra note 21, at 352 (noting courts’ discretion in determining appropriateness of 
attorneys’ fees). 
 27.  See Chesapeake Bay Found., Inc. v. Dep’t of Agric., 108 F.3d 375, 377 (D.C. Cir. 1997) (analyzing 
public-benefit factor); Cotton v. Heyman, 63 F.3d 1115, 1120 (D.C. Cir. 1995) (illustrating meaning of public 
benefit for attorneys’ fees purposes).  Courts take various views when defining “public benefit” for the 
purposes of this test.  See Keilitz, supra note 21, at 353 (outlining various courts’ decisions regarding public 
benefit factor).  Some courts have determined that public benefit is derived only when “the complainant’s 
victory is likely to add to the fund of information that citizens may use in making vital political choices.”  
Cotton v. Heyman, 63 F.3d 1115, 1120 (D.C. Cir. 1995) (quoting Fenster v. Brown, 617 F.2d 740, 744 (D.C. 
Cir. 1979)); see also Aviation Data Serv. v. Fed. Aviation Admin., 687 F.2d 1319, 1322-23 (10th Cir. 1982) 
(employing similar standard).  Others merely require that plaintiff’s request provides a “substantial service . . . 
to the public at large by securing for it the benefits assumed to flow from public disclosure of government 
information.”  Cuneo v. Rumsfeld, 553 F.2d 1360, 1367 (D.C. Cir. 1977).  In general, however, the Senate 
Reports dictate that the courts should apply a test similar to the Aviation Data Service requirement.  See Keilitz, 
supra note 21, at 353 (discussing courts’ application of the public benefit factor under Senate Report guidance). 
 28.  Tax Analysts v. U.S. Dep’t of Justice, 965 F.2d 1092, 1095 (D.C. Cir. 1992), overruled on other 
grounds by Summers v. U.S. Dep’t of Justice, 569 F.3d 500 (D.C. Cir. 2009) (providing test used by district 
court). 
 29.  See Tax Analysts v. U.S. Dep’t of Justice, 965 F.2d 1092, 1096 (D.C. Cir. 1992), overruled on other 
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government agency had a reasonable basis at law for denying disclosure to the 
requester.30 

Congress enacted the FOIA attorneys’ fees provision to provide individuals 
who cannot afford to pay out-of-pocket expenses associated with litigation with 
an incentive to pursue document requests under FOIA.31  Congress granted the 
courts discretion in awarding attorneys’ fees to assist the average person in his 
quest for knowledge via documents under FOIA.32  The purpose of the public-
benefit prong is to promote the disclosure of information that increases the 
public’s knowledge of important political and newsworthy events.33  The court 
of appeals designed the second and third prongs to distinguish between the 
individual seeking only financial gain who does not need the incentive of 
attorneys’ fees to pursue litigation, from the person requesting information for 
                                                                                                                                       
grounds by Summers v. U.S. Dep’t of Justice, 569 F.3d 500 (D.C. Cir. 2009) (discussing meaning of 
“commercial”); Fenster v. Brown, 617 F.2d 740, 742 n.4 (D.C. Cir. 1979) (illustrating standards under second 
and third prongs); S. REP. NO. 93-854, at 171-72 (1974), as reprinted in H. Comm. on Gov’t Operations, S. 
Comm. on Judiciary, 94th Cong., Freedom of Information Act and Amendments of 1974, Source Book II 151, 
169 (1975) (providing intent behind second and third prongs).  Likewise, authors’ or researchers’ intentions to 
publish books that may produce income does not render their interest “purely commercial” so long as their 
scholarly interests outweighs their private commercial incentives.  See Campbell v. U.S. Dep’t of Justice, 164 
F.3d 20, 35 (D.C. Cir. 1998) (noting author’s private financial incentive alone does not render interest 
“primarily . . . commercial”); S. REP. NO. 93-854, at 171-72 (1974), as reprinted in H. Comm. on Gov’t 
Operations, S. Comm. on Judiciary, 94th Cong., Freedom of Information Act and Amendments of 1974, Source 
Book II 151, 169 (1975) (contrasting scholarly, journalistic, and public-interest oriented interests from “purely 
commercial” interests).  An author’s interest is considered “quasi-commercial” if he has both private and 
scholarly incentives.  See Campbell v. U.S. Dep’t of Justice, 164 F.3d 20, 35-36 (D.C. Cir. 1998) (defining 
scholar’s mixed interest as “quasi-commercial”).  As the D.C. Circuit said, “[i]f newspapers and television 
news shows had to show the absence of commercial interests before they could win attorneys’ fees in FOIA 
cases, very few, if any, would ever prevail.”  Tax Analysts v. U.S. Dep’t of Justice, 965 F.2d 1092, 1097 (D.C. 
Cir. 1992), overruled on other grounds by Summers v. U.S. Dep’t of Justice, 569 F.3d 500 (D.C. Cir. 2009). 
 30.  See Tax Analysts v. U.S. Dep’t of Justice, 965 F.2d 1092, 1096-97 (D.C. Cir. 1992), overruled on 
other grounds by Summers v. U.S. Dep’t of Justice, 569 F.3d 500 (D.C. Cir. 2009) (discussing meaning of 
fourth factor).  One example of a reasonable basis for denying a request is concern that production would 
“[i]mpos[e] an enormous and costly administrative burden on the [agency] to secure already publicly available 
material.”  See Tax Analysts v. U.S. Dep’t of Justice, 845 F.2d 1060, 1066 (D.C. Cir. 1988), overruled on other 
grounds by Summers v. U.S. Dep’t of Justice, 569 F.3d 500 (D.C. Cir. 2009). 
 31.  See Nationwide Bldg. Maint., Inc. v. Sampson, 559 F.2d 704, 711 (D.C. Cir. 1977) (noting 
Congress’s intent in enacting attorneys’ fee provision); S. REP. NO. 93-854, at 17 (1974), as reprinted in H. 
Comm. on Gov’t Operations, S. Comm. on Judiciary, 94th Cong., Freedom of Information Act and 
Amendments of 1974, Source Book II 151, 169 (1975) (providing legislative intent behind provision); Keilitz, 
supra note 21, at 349 (setting forth purpose of attorneys’ fees provision).  Congress enacted the fees provision 
to incentivize a litigant who has been refused access to documents under a FOIA request to sue the rejecting 
agency.  See Nationwide Bldg. Maint., Inc. v. Sampson, 559 F.2d 704, 715 (D.C. Cir. 1977) (demonstrating 
Congress intended to assist plaintiffs when government refuses disclosure). 
 32.  See Tax Analysts v. U.S. Dep’t of Justice, 965 F.2d 1092, 1095 (D.C. Cir. 1992), overruled on other 
grounds by Summers v. Dep’t of Just., 569 F.3d 500 (D.C. Cir. 2009) (setting forth Congress’s intent in 
attorneys’ fees provision).  For example, under FOIA “[a]ny fourth grader, working on a project for school, has 
a legal right to ask the Board of Pharmacy for a copy of the local druggist’s college transcript.”  Martha A. 
Churchill, The Freedom of Information Act—Carry a Big Stick, 79 MICH. B.J. 836, 836 (2000). 
 33.  See Cotton v. Heyman, 63 F.3d 1115, 1120 (D.C. Cir. 1995) (pointing out purpose of first prong); see 
also FROST, supra note 1 (noting FOIA intended to enable easier public access to information about 
government activities). 
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scholarly or newsworthy purposes who would not otherwise be able to pursue 
litigation.34  Finally, the fourth prong was designed to urge the government to 
disclose requested information before litigation unless a reasonable basis to 
withhold exists.35 

In Davy v. Central Intelligence Agency,36 the District of Columbia Circuit 
Court of Appeals considered whether an author who received a portion of 
documents he requested from the CIA under FOIA was entitled to attorneys’ 
fees.37  The majority reasoned that Davy’s request seeking “important new 
information bearing on the controversy over former [District Attorney Jim] 
Garrison’s contention that the CIA was involved” in the JFK assassination 
served a public benefit.38  The appeals court held that the district court erred in 
characterizing Davy’s interest as “purely commercial” under the second and 
third prongs of the FOIA test, reasoning that a journalist seeking information 
under FOIA whose primary interest is scholarly does not qualify as having a 
“purely commercial” interest.39  The majority also determined that the CIA did 
not present a “colorable basis at law” for denying Davy’s request as required 
under the fourth prong.40 

                                                           
 34.  See Fenster v. Brown, 617 F.2d 740, 743 (D.C. Cir. 1979) (illustrating purposes of commercial 
benefit and plaintiff’s interest prongs); Nationwide Bldg. Maint., Inc. v. Sampson, 559 F.2d 704, 712 (D.C. Cir. 
1977) (noting purpose of second and third prongs).  “[T]here will seldom be an award of attorneys’ fees when 
the suit is to advance the private commercial interests of the complainant. . . .  The private self-interest motive 
of, and often pecuniary benefit to, the complainant will be sufficient to insure the vindication of the rights given 
in the FOIA.”  Nationwide Bldg. Maint., Inc. v. Sampson, 559 F.2d 704, 712 (D.C. Cir. 1977). 
 35.  See Nationwide Bldg. Maint., Inc. v. Sampson, 559 F.2d 704, 710 (D.C. Cir. 1977) (highlighting 
Congress’s intent in enacting fourth prong). 
 36.  550 F.3d at 1155. 
 37.  See id. at 1158 (framing issue before court). 
 38.  See id. at 1159 (reasoning Davy’s request served public benefit).  The court rejected the CIA’s 
contention that the district court erred in not considering the value of the litigation, which was another way of 
saying that Davy did not “substantially prevail.”  Id.  The court determined that the cases cited by the CIA to 
support its position were inapposite, and distinguished this case because some materials Davy received 
“concern[ed] an event of national importance and [are] newly released . . . .”  Id. at 1159-60.  But see Tax 
Analysts v. U.S. Dep’t of Justice, 965 F.2d 1094, 1094 (D.C. Cir. 1992), overruled on other grounds by 
Summers v. U.S. Dep’t of Justice, 569 F.3d 500 (D.C. Cir. 2009) (holding plaintiff not “substantially 
prevailing” in litigation producing only faster disclosure of publicly available information). 
 39.  See 550 F.3d at 1160-63 (reasoning Davy entitled to attorneys’ fees under second and third prong).  
The court, following precedent, considered the second and third prongs together.  Id. at 1160.  The court 
determined that Davy’s interest was “quasi-commercial” because he mixed scholarly and financial interests, 
and he is precisely the “average person” Congress intended to favor under FOIA.  Id. at 1160-62.  The appeals 
court stated that the district court further erred in finding Davy’s interest was “purely commercial” based on his 
book printed in 1999, before the information was released.  Id. at 1161.  Davy also claims he made no money 
from his book, Let Justice Be Done, which was on sale on Amazon.com but went out of print in 2004.  Id.; see 
also Listing of Let Justice Be Done, http://www.amazon.com/Let-Justice-Done-William-Davy/dp/0966971604/ 
ref=sr_1_1?ie=UTF8&s=books&qid=1264360202&sr=8-1.  Regardless, “Congress did not intend for scholars 
(or journalists and public interest groups) to forego compensation when acting within the scope of their 
professional roles.”  550 F.3d at 1161 (quoting Campbell v. U.S. Dep’t of Justice, 164 F.3d 20, 35-36 (D.C. 
Cir. 1998)); see also Nat’l Treas. Employees Union v. Griffin, 811 F.2d 644, 649 (D.C. Cir. 1987) (deciding 
journalist entitled to compensation for advancing scholarly interests). 
 40.  See 550 F.3d at 1163 (providing reasoning for ruling in Davy’s favor under fourth prong). 
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In his concurring opinion, Judge Tatel agreed with the majority’s holding by 
focusing on FOIA’s purposes.41  Addressing the first prong, he reasoned that 
Congress specifically designed the attorneys’ fees provision for Davy’s case, 
when an average person seeking to reveal information to the public is 
potentially thwarted by a government agency that is “dig[ging] in” to keep that 
information private.42  Analyzing the second and third prongs, Judge Tatel 
reasoned that Congress did not create FOIA to “subsidize those who stand to 
profit from pursuing litigation and so need no subsidy.”43  He also concurred 
with the majority on the fourth prong, noting that the “reasonable basis” prong 
provides the government an incentive not to frivolously deny an individual’s 
request and prevents the requester from complaining about a reasonable 
rejection.44  In dissent, Judge Randolph disagreed with the majority’s 
assessment of Davy as a “journalist” seeking a public benefit.45  He also 
disagreed with Judge Tatel’s concurring opinion, asserting that the court should 
assess the content of the documents requested, not the requester’s motive in 
seeking them.46 

The majority accurately held that Davy was eligible and entitled to 
attorneys’ fees.47  Initially, the majority correctly determined that Davy was 
eligible for the fees because, by reaching an agreement with the CIA for 
disclosure of at least some of the information, he had substantially prevailed in 
the litigation.48  To then conclude that Davy was entitled to fees, the majority 
properly reasoned that any undisclosed information kept by the CIA regarding 
a possible conspiracy surrounding such a historical event as the JFK 
assassination is undoubtedly important to the public, regardless of which 
“public-benefit” test was appropriate under the first prong.49  The majority then 
appropriately determined that, under the second and third prongs, Davy’s 
interest as an author and researcher was primarily scholarly or journalistic, and 
despite the nominal proceeds he received by publishing his book, the nature of 

                                                           
 41.  See id. at 1163 (Tatel, J., concurring) (setting forth focus of concurring opinion). 
 42.  See id. at 1163-65 (providing reasoning for concurring with majority). 
 43.  See id. at 1164-66 (demonstrating consistency with purpose of second and third prongs). 
 44.  See 550 F.3d at 1166 (Tatel, J., concurring) (highlighting congressional intent behind fourth prong). 
 45.  See id. at 1166-67 (Randolph, J., dissenting) (disagreeing with majority opinion of Davy’s credibility 
as journalist).  Judge Randolph did not agree that authoring a book a few years before his FOIA request 
rendered Davy a “journalist.”  See id. (reasoning Davy not qualified as journalist).  Judge Randolph also noted 
the lack of evidence that Davy publicly presented the information he received and suggested that the documents 
may be “gathering dust in the corner of his closet” as reasoning that Davy was not serving a public benefit.  Id.  
 46.  See id. at 1167 (taking issue with concurring opinion’s focus on purpose).  Judge Randolph stated 
that the court should focus on the supposed lack of connection between the documents sought by Davy and the 
JFK assassination to reject Davy’s claim.  Id. 
 47.  See supra notes 12-40 and accompanying text (outlining majority’s holding and reasoning). 
 48.  See supra note 21 and accompanying text (analyzing “substantially prevailing” requirement for 
eligibility of attorneys’ fees). 
 49.  See supra note 38 and accompanying text (setting forth majority’s reasoning under first prong); see 
also supra note 27 and accompanying text (providing analysis of first prong).  
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his interest was not “purely commercial.”50  Finally, the majority correctly 
concluded that, under the fourth prong, the CIA had failed to provide a 
colorable basis for rejecting Davy’s request because the agency had not 
provided any reason for denying the request.51 

Although the majority properly awarded Davy attorneys’ fees, Judge Tatel’s 
concurring opinion sheds the most light on the importance of the attorneys’ fees 
provision by focusing on Congress’s intent.52  If government agencies were 
allowed to strong-arm individuals by withholding documents solely to increase 
litigation costs, financially strapped information seekers may be deterred from 
fully completing their research.53  Davy, an author publishing a low-circulation 
book intended to inform the public of revelations in the JFK assassination 
investigation, is also the type of person the courts envisioned when they created 
the second prong to protect scholars rather than those seeking merely 
commercial gain.54  Furthermore, by failing to provide Davy with a reason for 
denying his request, the CIA engaged in the type of arbitrary refusal that courts 
sought to avoid under the fourth prong.55  Most importantly, the attorneys’ fees 
award is consistent with congressional intent in amending FOIA to add an 
attorneys’ fees provision—to promote an open government by allowing public 
access to otherwise protected information.56 

In his dissent, Judge Randolph misapplied the § 552(a)(4)(E)(i) standards.57  
First, Randolph proclaimed the four-pronged attorneys’ fees test “senseless,” 
without providing a reason for such an unfounded exclamation.58  Furthermore, 
he denounced the public value of Davy’s work by citing its lack of 
circulation.59  A “public-benefit” test based upon circulation data, however, 
would require a requester to demonstrate, before a book is even published, that 
the book would be successful.60  Taking issue with Judge Tatel’s concurring 

                                                           
 50.  See supra note 38 and accompanying text (providing majority’s reasoning under second and third 
prongs); see also supra notes 28-30 and accompanying text (illustrating meaning and use of second and third 
prongs). 
 51.  See supra note 40 and accompanying text (summarizing majority’s reasoning for rejecting CIA’s 
claim under fourth prong); supra note 30 and accompanying text (analyzing fourth prong). 
 52.  See supra notes 41-44 and accompanying text (highlighting concurring opinion). 
 53.  See supra note 42 and accompanying text (setting forth concurring opinion on first prong); see also 
supra note 33 and accompanying text (providing intent for enacting “public-interest” prong). 
 54.  See supra note 43 and accompanying text (noting concurring opinion regarding second and third 
prongs); see also supra note 34 and accompanying text (analyzing Congress’s intent behind second and third 
prongs). 
 55.  See supra note 44 and accompanying text (setting forth concurring judge’s opinion on fourth prong); 
see also supra note 35 and accompanying text (explaining purpose of fourth prong). 
 56.  See supra note 19 and accompanying text (stating Congress’s purpose for creating attorneys’ fees 
provision). 
 57.  See supra notes 45-46 and accompanying text (summarizing dissenting opinion). 
 58.  See 550 F.3d at 1166 (Randolph, J., dissenting) (proclaiming test “senseless”). 
 59.  See id. (arguing poor sales denotes lack of public value). 
 60.  See id. at 1162 n.3 (majority opinion) (explaining majority’s disagreement with Judge Randolph’s 
reasoning). 
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opinion, Judge Randolph reasoned that the court should look to the content of 
the information sought, noting that Davy’s purpose was immaterial because he 
sought documents related to CIA programs that may not have been relevant to 
the JFK assassination.61  This runs directly afoul of the purpose of the public-
benefit test; for a researcher to convey complete information to the public, he 
needs any information available, including information unknown to him.62 

In Davy v. Central Intelligence Agency, the United States Court of Appeals 
for the District of Columbia considered whether a researcher who reached an 
agreement to receive a portion of the documents he requested from the CIA 
under FOIA was entitled to attorneys’ fees.  The majority appropriately 
awarded fees, relying on the four-prong FOIA test.  The concurring judge made 
the most important statement, determining that attorneys’ fees were appropriate 
based on the purpose of FOIA, to allow the public access to certain government 
records.  The dissenting judge, however, missed the mark, failing to apply both 
the actual substance and the purposes of the attorneys’ fees test. 

 

Brett E. Heyman 

                                                           
 61.  See id. at 1167-68 (Randolph, J., dissenting) (discussing actual documents requested by Davy). 
 62.  See 550 F.3d at 1167 (Randolph, J., dissenting) (arguing against public benefit purpose). 


