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Criminal Law−Fourth Circuit Holds Retroactive Application of Federal 
Sentencing Guidelines Amendments Violates Ex Post Facto Clause−United 
States v. Lewis, 606 F.3d 193 (4th Cir. 2010) 

The Ex Post Facto Clause of the United States Constitution prohibits 
retroactive laws that alter the definition of or increase the penalty for a criminal 
offense.1  Accordingly, the use of amended sentencing guidelines at the time of 
sentencing, which call for a harsher penalty than that which existed at the time 
the offense was committed, has raised varying ex post facto concerns among 
the circuits.2  In United States v. Lewis,3 the United States Court of Appeals for 
the Fourth Circuit considered whether the application of newly revised 
sentencing guidelines, not in effect at the time of the crime’s commission, 
violated the Ex Post Facto Clause.4  The Fourth Circuit held that application of 
the more severe guideline amendments would violate the Ex Post Facto Clause, 
for although the guidelines are merely advisory in nature, their use created a 
“significant risk” of the defendant receiving an increased sentence.5 

In 2006, Derrick E. Lewis was arrested following a probable cause search of 
his motor vehicle, during which the police retrieved a semiautomatic, nine-
millimeter handgun.6  Lewis, a convicted felon, was subsequently charged with 
and convicted of a single count of unlawfully possessing a firearm, in violation 
of 18 U.S.C. § 922(g)(1).7  Subsequent to Lewis’s arrest in 2006, but prior to 
his sentencing in 2009, the federal government amended the Federal 
Sentencing Guidelines (Guidelines).8  The 2008 Guidelines created a harsher 
 
 1. See U.S. CONST. art. I, § 9, cl. 3 (prohibiting Congress from passing any ex post facto laws); see also 
Cal. Dep’t of Corr. v. Morales, 514 U.S. 499, 506 n.3 (1995) (explaining laws retroactively altering definition 
of or increasing penalty for criminal offense trigger constitutional protection). 
 2. See United States v. Turner, 548 F.3d 1094, 1099-1100 (D.C. Cir. 2008) (discussing circuit split on 
implication of Ex Post Facto Clause when retroactively applying sentencing guidelines); see also 16B AM. JUR. 
2D Constitutional Law § 705 (2010) (outlining various holdings of four different circuits on same issue). 
 3. 606 F.3d 193 (4th Cir. 2010). 
 4. See id. at 197 (identifying issue to be resolved). 
 5. See id. at 203 (concluding under “as applied” analysis, defendant entitled to ex post facto protection). 
 6. See id. at 195 (discussing reasons for exit order and probable cause search of vehicle).  Lewis was 
sitting alone in a parked car late at night when officers approached him to ask for his driver’s license and 
registration.  Id.  Upon rolling down his window, the officers detected an odor of burnt marijuana.  Id.  The 
officers determined the odor of burnt marijuana alone was enough to justify a probable cause search of the 
vehicle.  Id.  The district court concurred, and denied Lewis’s motion to suppress.  Id. at 196.  On appeal, Lewis 
pursued an unsuccessful cross-appeal on the denial of his motion to suppress.  Id. at 198. 
 7. See 18 U.S.C. § 922(g)(1) (2006) (prohibiting convicted felon from possessing firearm).  Section 
922(g)(1) states:  “It shall be unlawful for any person . . . who has been convicted in any court of, a crime 
punishable by imprisonment for a term exceeding one year . . . to ship or transport in interstate or foreign 
commerce, or possess in or affecting commerce, any firearm or ammunition.”  Id.; see also 606 F.3d at 196 n.3. 
 8. 606 F.3d at 196 (noting 2008 edition of Guidelines became effective November 1, 2006).  
Amendment 691 of the 2008 Guidelines, which created a higher base offense level for crimes like Lewis’s, 
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sentencing range of forty-one to fifty-one months for firearm possession, as 
compared with the twenty-one to twenty-seven month range advised by the 
guidelines in effect at the time of Lewis’s arrest.9 

At the sentencing hearing in 2009, Lewis objected to the Presentence 
Investigation Report prepared by the United States Probation Office.10  Noting 
that the Probation Office calculated the sentencing range using the 2008 
Guidelines, Lewis argued that retroactive application of the revised guidelines 
exposed him to a harsher sentence.11  He also maintained that use of the 2008 
Guidelines violated the Ex Post Facto Clause of the United States 
Constitution.12 

The district court concurred with Lewis’s argument regarding an ex post 
facto application of the 2008 Guidelines.13  The court concluded that because 
an articulable basis would need to be proven to the court to compel deviation 
from the sentencing guidelines, the defendant would be unfairly prejudiced by 
use of the 2008 Guidelines.14  The government appealed the ruling, maintaining 
 
took effect approximately five and a half months after Lewis’s arrest.  Id. at 199.  See generally Frank O. 
Bowman, The Failure of the Federal Sentencing Guidelines:  A Structural Analysis, 105 COLUM. L. REV. 1315 
(2005) (discussing guideline amendment process and congressional role in effecting upwardly amended 
guidelines). 
 9. See 606 F.3d at 196 (discussing different sentences advised depending on guidelines version used).  
The guideline amendment mandated an offense level of twenty for an offense involving a “semiautomatic 
firearm that is capable of accepting a large capacity magazine,” the type of firearm found in Lewis’s vehicle.  
Id.; see also U.S. SENTENCING GUIDELINES MANUAL § 2K2.1(a)(4)(B)(i) (2008) (imposing new base level for 
this type of offense).  That offense level, coupled with Lewis’s criminal record, yielded an advised sentencing 
range of forty-one to fifty-one months.  606 F.3d at 196.  The 2005 Guidelines, in effect at the time of Lewis’s 
arrest, called for an offense level of only fourteen, which, when coupled with his record, would have yielded an 
advised sentencing range of twenty-one to twenty-seven months.  Id.  See generally Jonathan Chiu, Comment, 
United States v. Booker:  The Demise of Mandatory Federal Sentencing Guidelines and the Return of 
Indeterminate Sentencing, 39 U. RICH. L. REV. 1311 (2005) (discussing calculation of sentencing advisory 
ranges and factors judges use in calculation). 
 10. 606 F.3d at 196; see also United States v. Lewis, 603 F. Supp. 2d 874, 875 (E.D. Va. 2009) (outlining 
Lewis’s argument for use of 2005 Guidelines over 2008 Guidelines). 
 11. See 606 F.3d at 196 (describing Lewis’s argument that 2008 Guidelines “essentially doubled” advised 
sentencing range). 
 12. See id; see also United States v. Lewis, 603 F. Supp. 2d 874, 875 (E.D. Va. 2009) (highlighting 
argument that sentence calculation under 2008 guidelines violates Ex Post Facto Clause). 
 13. See United States v. Lewis, 603 F. Supp. 2d 874, 879 (E.D. Va. 2009) (explaining reasoning for 
granting Lewis ex post facto relief).  The district court first reasoned that the Supreme Court had already ruled 
that amendments to state sentencing laws could implicate ex post facto considerations.  Id. at 876 (citing Miller 
v. Florida, 482 U.S. 283 (1987) (holding ex post sentencing under Florida’s revised sentencing laws violated 
Ex Post Facto Clause)).  The district court then noted that although Booker subsequently rendered the 
guidelines merely advisory, certain unpublished Fourth Circuit decisions nonetheless supported the same ex 
post facto analysis.  Id. at 877.  See generally United States v. Booker, 543 U.S. 220 (2005) (declaring federal 
sentencing guidelines only advisory, not mandatory).  The court further noted that the Seventh Circuit was the 
only circuit to alter its ex post facto analysis after the Supreme Court rendered the guidelines merely advisory.  
United States v. Lewis, 603 F. Supp. 2d 874, 878 (E.D. Va. 2009) (citing United States v. Demaree, 459 F.3d 
791 (7th Cir. 2006) (stating advisory nature of guidelines disposes of any ex post facto issues)). 
 14. See United States v. Lewis, 603 F. Supp. 2d 874, 879 (E.D. Va. 2009) (holding ex post facto 
application of 2008 guidelines disadvantaged Lewis).  The court reasoned: 
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that the case did not implicate the Ex Post Facto Clause, given the purely 
advisory nature of the sentencing guidelines.15  The Fourth Circuit affirmed the 
district court’s decision, reasoning that although legally the guidelines are 
deemed advisory, in practice they are effectively law, and thus implicate ex 
post facto considerations.16 

Article 1, Section 9 of the United States Constitution prohibits Congress 
from passing any ex post facto laws.17  An ex post facto law is one that changes 
the legal consequences of an act after its execution, either by “impos[ing] a 
punishment for an act which was not punishable at the time it was committed; 
or impos[ing] additional punishment to that then prescribed.”18  The framers 
incorporated the clause into the Constitution as a safeguard against the tyranny 
they experienced under the British monarchy.19  Under the Crown, laws 
commonly criminalized behavior retroactively, or increased the punishment of 
a crime after its commission.20  The Ex Post Facto Clause operated as a check 
on the legislative branch, ensuring that the newly formed federal government 
afforded citizens “fair notice and governmental restraint.”21  Additionally, in 
the same way the Ex Post Facto Clause restrained the legislative branch, the 
Due Process Clause barred courts from reinterpreting a statute in such a way as 
to retroactively alter the nature or punishment of a crime.22 

 
If a review of the presentence report and arguments of counsel yields no articulable basis to stray 
from the calculated guideline range, the sentencing court is necessarily nudged in the direction of the 
Guidelines.  This clearly ups the legal ante for acts completed before the effective date of the 2008 
edition of the U.S. Sentencing Guidelines. 

 
Id. 
 15. See 606 F.3d at 196-97 (articulating advisory nature of guidelines renders any ex post facto 
implications moot). 
 16. See id. at 203 (affirming holding of lower court). 
 17. U.S. CONST. art. I, § 9, cl. 3; see also U.S. CONST. art. I, § 10, cl. 1 (prohibiting states from passing ex 
post facto laws). 
 18. Weaver v. Graham, 450 U.S. 24, 28 (1981) (quoting Cummings v. Missouri, 71 U.S. 277, 325-26 
(1866)); see also Calder v. Bull, 3 U.S. 386, 400 (1798) (defining ex post facto law).  In Calder, the Court held 
that the state and federal legislatures “shall not pass any ex post facto law; or, in other words, they shall not 
inflict a punishment for any act, which was innocent at the time it was committed; nor increase the degree of 
punishment previously denounced for any specific offence.”  3 U.S. at 400. 
 19. See Wayne A. Logan, The Ex Post Facto Clause and the Jurisprudence of Punishment, 35 AM. CRIM. 
L. REV. 1261, 1275-77 (1998) (describing framers’ obsessive concern over threat of ex post facto laws); see 
also Akhil Reed Amar, Foreword:  The Document and the Doctrine, 114 HARV. L. REV. 26, 98 n.237 (2000) 
(describing framers’ disdain of ex post facto laws). 
 20. See Trevor W. Morrison, Fair Warning and the Retroactive Judicial Expansion of Federal Criminal 
Statutes, 74 S. CAL. L. REV. 455, 462-63 (2001) (arguing framers’ historical exposure to ex post facto laws 
spurred constitutional repudiation). 
 21. Weaver v. Graham, 450 U.S. 24, 30 (1981). 
 22. See Bouie v. City of Columbia, 378 U.S. 347, 353-54 (1964) (holding Due Process Clause prohibits 
judiciary from effecting ex post facto result through statutory interpretation).  The Court reasoned that “[i]f a 
state legislature is barred by the Ex Post Facto Clause from passing such a law, it must follow that a State 
Supreme Court is barred by the Due Process Clause from achieving precisely the same result by judicial 
construction.”  Id.; see also Brief of Defendant-Appellee at 8-9, United States v. Newman, 203 F.3d 700 (9th 
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In 1984, Congress passed the Sentencing Reform Act (SRA) with the aim of 
standardizing sentencing.23  Pursuant to the SRA, the U.S. Sentencing 
Commission (Commission) was created and charged with promulgating 
uniform sentencing guidelines to govern the federal courts.24  Prior to the 
SRA’s enactment, the only restraints impeding federal judges’ sentencing 
discretion were the minimum and maximum sentences enumerated in the 
statute.25  The SRA effectively curtailed judicial discretion, and precluded 
unwarranted sentence disparities for similarly situated defendants.26  So little 
judicial discretion remained following the passage of the SRA, that the 
Supreme Court held, in Miller v. Florida, that sentencing guidelines had the 
“force and effect” of law.27  Consequently, the Court in Miller held that 
amendments to state sentencing guidelines could implicate ex post facto 
considerations, if the amendments were retroactive in their application and 
disadvantageous to the defendant.28 

For eighteen years, the federal courts followed Miller, and held that the 
guidelines in effect at the time of the crime’s commission, rather than those in 
effect at the time of the defendant’s sentencing, should be applied in order to 
avoid any ex post facto violations.29  Then, in 2005, the Supreme Court held, in 
 
Cir. 1998) (No. 97-50508), 1998 WL 34079313 (arguing Due Process Clause prevents judicial decisions 
expanding criminal liability ex post facto).  Newman’s brief to the Ninth Circuit asserted that “[j]ust as the Ex 
Post Facto Clause prevents an executive agency or legislature from expanding a criminal statute or regulation 
after the fact, the Due Process Clause prevents the judiciary from expanding its interpretation of a criminal 
statute after the fact.”  Brief of Defendant-Appellee, supra, at 9; see also Morrison, supra note 20, at 462-63 
(noting Ex Post Facto Clause applies only to legislation). 
 23. Sentencing Reform Act of 1984, Pub. L. No. 98-473, 98 Stat. 1987 (1984) (codified as amended at 18 
U.S.C. §§ 3551-3742 (2006) and 28 U.S.C. §§ 991-998 (2006)). 
 24. See Sentencing Reform Act of 1984, Pub. L. No. 98-473, 98 Stat. 1987 (1984) (codified as amended 
at 18 U.S.C. §§ 3551-3742 (2006) and 28 U.S.C. §§ 991-998 (2006)) (establishing independent Commission 
within judicial branch and explaining function); see also Mistretta v. United States, 488 U.S. 361, 368 (1989) 
(noting Commission independent group within judicial branch). 
 25. See Nancy Glass, The Social Workers of Sentencing?  Probation Officers, Discretion, and the 
Accuracy of Presentence Reports Under the Federal Sentencing Guidelines, 46 No. 1 CRIM. L. BULL. Art. 2 
(2010) (explaining pre-sentencing guidelines-era judges constrained only by ranges in statute). 
 26. See Brief for the United States at 3-4, United States v. Mistretta, 488 U.S. 361 (1989) (Nos. 87-1904, 
87-7028), 1988 WL 1026050 (noting prevalence of like defendants receiving unjustifiably disparate sentences 
in pre-guidelines era). 
 27. See Miller v. Florida, 482 U.S. 423, 435 (1987) (noting state sentencing guidelines enacted by state 
legislature and effectively law in practice).  The Court held the guidelines to be law for the purposes of an ex 
post facto analysis, noting the high hurdle defendants must overcome for a judge to deviate from the guidelines.  
Id. 
 28. See Miller v. Florida, 482 U.S. 423, 435 (1987) (holding Ex Post Facto Clause prohibits application of 
retroactive, upwardly amended state sentencing guidelines).  The Court noted a law must possess two critical 
elements to fall within the ex post facto prohibition:  it must be both retrospective and disadvantageous to the 
defendant.  Id. at 430-31. 
 29. See 606 F.3d at 198 (noting although Miller applied to state sentencing guidelines, federal courts also 
followed holding).  See generally 16B AM. JUR. 2D Constitutional Law § 53 (2010) (noting federal courts 
bound by Supreme Court interpretations of Constitution); Mitchell F. Crusto, The Supreme Court’s “New” 
Federalism:  An Anti-Rights Agenda?, 16 GA. ST. U. L. REV. 517, 569-70 (2000) (articulating unique role of 
federal courts in protecting individual liberties). 
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United States v. Booker, that use of the guidelines as law violates the Sixth 
Amendment.30  In the wake of Booker, the circuits split on the issue of whether 
the Ex Post Facto Clause continued to bar retroactive application of upwardly 
amended guidelines.31  In United States v. Demaree, the Seventh Circuit held 
that given the purely advisory nature of the guidelines post-Booker, the Ex Post 
Facto Clause was no longer implicated, as the clause applies only to laws that 
“bind rather than advise.”32  In United States v. Turner, the District of 
Columbia Circuit Court of Appeals rejected the Demaree holding, and held 
instead that, although facially the guidelines were now merely advisory, in 
practice they were still constraining.33  Employing an “as applied” analysis, the 
court concluded that use of amended guidelines would expose the defendant to 
a “significant risk” of an increased sentence, and thus the Ex Post Facto Clause 
should bar their usage.34 

In United States v. Lewis, the Fourth Circuit considered whether, given the 
holding in Booker, a sentencing court could retroactively apply amended 
sentencing guidelines without implicating the Ex Post Facto Clause.35  The 
court held that although Booker rendered the guidelines merely advisory, the 
holding did not foreclose prospective ex post facto challenges.36  The court 
 
 30. See United States v. Booker, 543 U.S. 220, 244 (2005) (holding mandatory application of guidelines 
violates jury trial requirements of Sixth Amendment).  In Booker, the jury made findings of fact that required a 
210-262 month base prison sentence under the guidelines.  Id. at 227.  At the sentencing hearing, the judge 
found additional facts by a preponderance of the evidence, requiring a sentence of 360 months to life under the 
guidelines.  Id.  After the judge imposed a sentence within the higher range, the defendant appealed on the 
ground that the decision violated his Sixth Amendment right to a jury trial.  See id.  The Court reaffirmed the 
Sixth Amendment requirement that any fact, other than a prior conviction, necessary to support a sentence 
exceeding the maximum authorized by the facts established by a plea of guilty or a jury verdict, must be 
admitted by the defendant or proved to a jury beyond a reasonable doubt.  Id. at 231.  The Court then held that 
because the sentencing guidelines required, rather than advised, a particular sentence based on a specific set of 
facts, the guidelines as presently applied violated the Sixth Amendment.  Id. at 233.  In a separate opinion by 
Justice Breyer, the Court consequently rendered the guidelines advisory, meaning that sentencing judges may 
consider-but are not bound by-the guideline ranges.  Id. at 245. 
 31. See United States v. Silva, 554 F.3d 13, 22 (1st Cir. 2009) (holding Ex Post Facto Clause implicated 
in application of retroactive, revised guidelines requiring higher sentences); United States v. Foote, 413 F.3d 
1240, 1251 (10th Cir. 2005) (stating use of guidelines not in effect at time crime committed violates Ex Post 
Facto Clause).  But see United States v. Hill, 563 F.3d 572, 582 (7th Cir. 2009) (holding no ex post facto 
problem in use of amended, retroactive guidelines). 
 32. United States v. Demaree, 459 F.3d 791, 795 (7th Cir. 2006) (holding application of Ex Post Facto 
Clause to merely advisory regulations improper).  The court reasoned that the wide discretion accorded 
sentencing judges after Booker prevented the defendant from proving an essential element of an ex post facto 
challenge:  that he would be unfairly prejudiced by the use of the amended guidelines.  See id. at 794. 
 33. United States v. Turner, 548 F.3d 1094, 1099 (D.C. Cir. 2008) (explaining judge’s likelihood to 
sentence within guidelines range to avoid appellate scrutiny).  The court also noted the existence of discretion 
is not dispositive on the issue of whether the Ex Post Facto Clause can be implicated.  Id. at 1100. 
 34. See United States v. Turner, 548 F.3d 1094, 1099 (D.C. Cir. 2008) (noting Demaree court employed 
facial analysis, as opposed to “as applied” approach).  Under the “as applied” approach, the defendant need not 
show definitively that he would receive a higher sentence, but rather he need only show use of the amended 
guidelines created a “substantial risk” of a higher sentence.  Id. at 1100. 
 35. See 606 F.3d at 199 (articulating issue presented). 
 36. See id. at 202 (holding existence of discretion not dispositive for purposes of ex post facto challenge). 
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reasoned that the Ex Post Facto Clause applies not only to binding law, but also 
to discretionary guidelines.37 

Concluding that an ex post facto challenge was still viable post-Booker, the 
court then reasoned that the issue to be resolved was whether use of the 2008 
guidelines would create a significant risk of increased punishment for the 
defendant.38  Explaining the regimented sentencing and appellate review 
processes used in the Fourth Circuit, the court concluded that deviation from 
the sentencing guidelines range was difficult.39  The court further noted how 
infrequently judges deviated from the advised range.40  Based on these 
findings, the court concluded that, practically speaking, the choice of which 
guidelines version to use would influence the outcome of the defendant’s 
sentence.41  Moreover, the court held that use of the 2008 guidelines would 
pose a significant risk of an increased sentence.42  Thus, as it reasoned that the 
retroactive application of the revised guidelines would contravene the Ex Post 
Facto Clause, the court affirmed the lower court’s holding and held that use of 
the 2008 guidelines was unconstitutional.43 

As Chief District Judge Goodwin noted in his dissent, the majority’s 
paradoxical approach to the guidelines is erroneous.44  The court attempted to 
have it both ways, by holding that the guidelines are law for the purposes of Ex 
Post Facto Clause analysis, but not law for the purposes of Sixth Amendment 
analysis.45  Ironically, the guidelines would cease to have the force and effect 
of law under the Ex Post Facto Clause if the court applied the Booker 
analysis.46  That is, the majority’s argument is premised on the notion that the 
Ex Post Facto Clause still operates on discretionary guidelines post-Booker 
because in practice they continue to be law.47  Yet, it is the function and 
 
 37. See id. (explaining proper analysis of law not whether discretion exists but whether discretion 
exercised).  The court held that if an allegedly discretionary guideline is nonetheless law in practice, the Ex 
Post Facto Clause can be implicated.  See id. 
 38. See id. at 203 (reasoning under “as applied” approach defendant need only show substantial risk of 
increased sentence). 
 39. See 606 F.3d at 201 (noting failure to properly calculate guidelines range requires court to vacate 
sentence and remand case).  The court also noted the presumption of reasonableness the appellate court accords 
to a sentence within the guidelines range.  Id. 
 40. See id. (proffering statistics as proof judges rarely deviate from guidelines).  The court also observed 
that if judges do deviate from the guidelines, they must give a “sufficiently compelling” reason for doing so.  
Id. (quoting United States v. Morace, 594 F.3d 340, 346 (4th Cir. 2010)). 
 41. See id. at 201-02 (concluding guidelines more than mere advice in practice). 
 42. See id. at 203 (maintaining plaintiff demonstrated use of 2008 guidelines created substantial risk of 
higher sentence). 
 43. See 606 F.3d at 203 (affirming district court’s holding). 
 44. See id. at 205 (Goodwin, J., dissenting) (noting constitutional contradiction when guidelines law 
under one part of Constitution but not another). 
 45. See id. (Goodwin, J., dissenting) (discussing paradox created by majority’s approach). 
 46. See id. at 204 (Goodwin, J., dissenting) (noting majority’s refusal to follow constitutional mandate of 
Booker). 
 47. See supra notes 39-41 and accompanying text (discussing regimented Fourth Circuit sentencing 
system). 
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responsibility of the lower courts to ensure that Booker is enforced, and to 
make certain the guidelines are no longer accorded a mandatory status.48  Thus, 
if sentencing procedures and appellate review processes continue to confer 
legal status upon the guidelines post-Booker, it is the duty of the lower courts to 
alter these procedures accordingly.49 

The court also erred in holding that the Ex Post Facto Clause, rather than the 
Due Process Clause, prohibited the judge from utilizing the 2008 guidelines.50  
When the Supreme Court rendered the guidelines advisory in 2005, it 
correspondingly rendered any subsequent amendments thereto mere judicial 
enlargements of a criminal statute.51  Stripped of its law making ability, the 
Commission is now most akin to an advisory group within the judicial branch, 
and challenges to the retroactive application of upwardly amended guidelines 
should therefore be brought under the Due Process Clause.52  The Ex Post 
Facto Clause, which operates as a restraint on the legislative branch and 
prohibits ex post facto statutory amendments, should no longer be implicated.53  
The Court, however, has attempted to elude this problem by holding that the 
Commission is legislative for the purposes of separation of powers issues, but 
non-legislative for the purposes of what it creates.54  Thus, the Court has 
created a paradox in which neither a due process nor an ex post facto challenge 
is entirely appropriate.55 

In providing ex post facto relief to a man facing a sentence double that 
which he would have received but for the inertia of the system, the Fourth 

 
 48. See supra note 29 and accompanying text (discussing duty of lower courts to follow Supreme Court 
rulings). 
 49. See supra note 29 and accompanying text (discussing increasingly important role of appellate courts 
in enforcing federal law). 
 50. See supra note 22 and accompanying text (explaining Due Process Clause constrains judiciary, Ex 
Post Facto Clause constrains legislature). 
 51. See United States v. Booker, 543 U.S. 220, 246 (2005) (holding Commission now promulgates 
“advisory” guidelines for judicial consideration).  But see id. at 222 (holding Commission “perform[s] political 
rather than adjudicatory functions”).  The Court reasoned that the Commission does not exercise judicial 
authority, and therefore should be thought of as a legislative power.  Id. at 243.  The Court noted that if the 
Commission was thought of as adjudicatory in nature, separation of powers complications would arise due to 
the Commission’s non-judiciary makeup.  Id. 
 52. See Mistretta v. United States, 488 U.S. 361, 368 (1989) (noting Commission created as independent 
group within judicial branch); see also Bouie v. City of Columbia, 378 U.S. 347, 353-54 (1964) (explaining 
due process prohibits unforeseen judicial enlargement of criminal statute); supra note 22 and accompanying 
text (explaining Due Process Clause, not Ex Post Facto Clause, constrains judiciary branch).  But see supra 
note 51 (discussing Booker Court’s decision to view Commission as legislative). 
 53. See U.S. CONST. art. I, § 9 (stipulating Article I constrains legislative branch, Article III constrains 
judicial branch); see also 606 F.3d at 206 (Goodwin, J., dissenting) (maintaining post-Booker guidelines cannot 
present ex post facto notice problems). 
 54. See supra note 51 and accompanying text (discussing paradoxical position of Commission resulting 
from Booker ruling). 
 55. See supra notes 22, 51-53 and accompanying text (discussing post-Booker inapplicability of both ex 
post facto and due process challenges to guidelines). 
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Circuit’s holding is not without merit.56  The court’s holding validated the 
principle that no citizen deserves a punishment more severe than that which he 
could have expected at the time he acted.57  The court, however, did what was 
morally right at the expense of certain legal principles.58  Given that this issue 
fundamentally affects individual rights, the Supreme Court should grant a writ 
of certiorari to resolve this circuit split.59 

The federal circuit courts are divided on whether the Ex Post Facto Clause 
still bars the usage of amended, retroactive sentencing guidelines now that the 
guidelines lack legal force.  In United States v. Lewis, the Fourth Circuit 
declined to alter its ex post facto analysis, and held that the defendant’s advised 
sentencing range could not be calculated according to harsher guidelines not in 
effect at the time he committed the crime.  The court reasoned that the 
guidelines were still effectively law, and thus the Ex Post Facto Clause 
prohibited their application.  The court, however, failed to acknowledge that its 
own sentencing procedures and review processes are what give the sentencing 
guidelines the continued force and effect of law.  Likewise, the court erred in 
allowing the challenge to be brought under the Ex Post Facto Clause, rather 
than the Due Process Clause.  Given the disagreement among the circuits over 
this issue, the Supreme Court should grant a writ of certiorari to resolve it. 
 
 

Jennifer G. Roma 

 
 56. See 606 F.3d at 195-96 (noting almost three year gap between arrest and sentencing hearing). 
 57. See id. at 198 (discussing policy behind Ex Post Facto Clause, and Supreme Court’s upholding of its 
principles). 
 58. See supra notes 22, 51-53 and accompanying text (discussing misuse of Ex Post Facto Clause in post-
Booker era). 
 59. See 606 F.3d at 199 (noting circuit split ongoing since 2006); see also United States v. Hill, 563 F.3d 
572 (7th Cir. 2009), cert. denied, 130 S.Ct. 623 (2009) (petitioning Supreme Court to resolve sentencing 
guidelines’ implication of Ex Post Facto Clause). 
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