
  

 

Paper Tiger:   
The Validity of CFTC Position-Limit Rulemaking  

Under Dodd-Frank 

“Indeed, the Commission has a unique obligation to consider the effect of a 
new rule upon ‘efficiency, competition, and capital formation,’ and its failure 
to ‘apprise itself⎯and hence the public and the Congress⎯of the economic 
consequences of a proposed regulation’ makes promulgation of the rule 
arbitrary and capricious and not in accordance with law.”1 

I.  INTRODUCTION 

The passage of the Dodd-Frank Wall Street Reform and Consumer 
Protection Act (Dodd-Frank), signed into law by President Barack Obama on 
July 21, 2010, was Congress’s response to the 2007 global financial crisis.2  
This crisis was primarily caused by the inflation of the housing bubble along 
with financial institutions’ risky mortgage lending and securitization practices, 
leading to a severe liquidity strain and credit crunch among these institutions 
and a near collapse of the global financial system.3  Preceding these events was 
a period of laissez-faire financial regulation wherein major financial institutions 
and capital markets were largely left to regulate themselves.4  The passage of 
Dodd-Frank marked a return to strict governmental regulation of both capital 
markets and large financial institutions for the purpose of re-establishing the 
financial stability of the United States.5 

 

 1.  Bus. Roundtable v. SEC, 647 F.3d 1144, 1148 (D.C. Cir. 2011) (quoting 15 U.S.C. § 78c (2006) and 
Chamber of Commerce v. SEC, 412 F.3d 133, 144 (D.C. Cir. 2005)). 
 2.  Dodd-Frank Wall Street Reform and Consumer Protection Act, 12 U.S.C. § 5301 (Supp. IV 2010); 
LEXISNEXIS, REFORMING THE NATION’S FINANCIAL SYSTEM:  ANALYSIS OF THE DODD-FRANK WALL STREET 

REFORM AND CONSUMER PROTECTION ACT OF 2010 § 1.01[1] (2010) [hereinafter ANALYSIS]. 
 3.  See ANALYSIS, supra note 2, § 1.01; CCH ATTORNEY-EDITOR STAFF, DODD-FRANK WALL STREET 

REFORM AND CONSUMER PROTECTION ACT:  LAW, EXPLANATION AND ANALYSIS 29 (2010) (explaining factors 
leading to 2007 economic turmoil). 
 4.  See CCH ATTORNEY-EDITOR STAFF, supra note 3, at 29 (describing attitude toward financial 
regulation in period preceding crisis).  The government had abandoned oversight of capital markets because 
regulators believed too much regulation was hindering global competitiveness of U.S. markets and financial 
institutions.  See id. 
 5.  See ANALYSIS, supra note 2, § 1.01 (discussing purpose of Dodd-Frank).  The stated purpose of 
Dodd-Frank is “to promote the financial stability of the United States by improving accountability and 
transparency in the financial system, to end ‘too big to fail,’ to protect the American taxpayer by ending 
bailouts, to protect consumers from abusive financial services practices, and for other purposes.”  Id. (quoting 
H.R. 4173, 111th Cong. (2010) (enacted)). 
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The implementation of Dodd-Frank was left to the regulatory power of 
federal agencies such as the Securities and Exchange Commission (SEC) and 
the Commodity Futures Trading Commission (CFTC or Commission).6  The 
National Securities Markets Improvement Act of 1996 (NSMIA) had 
previously helped to define the boundaries of this rulemaking power by 
requiring the SEC to consider the “promotion of efficiency, competition, and 
capital formation” when formulating regulations.7  As will be discussed in Part 
II.B.1, this requirement means that a rulemaking agency must perform a 
thorough cost-benefit analysis of every regulation it makes, support its 
predictions, and respond to public concerns about the proposed regulation.8  
Regulations failing to live up to this standard are not likely to survive judicial 
challenge after being deemed “arbitrary and capricious and not in accordance 
with law.”9 

Recently, courts have struck down the validity of certain SEC regulations 
when taking the cost-benefit-analysis rule into consideration.10  Of particular 
interest to the financial community has been the Supreme Court’s decision in 
Business Roundtable v. SEC, in which the Court struck down an SEC “proxy 
access” regulation because the SEC failed to undertake a sufficient cost-benefit 
analysis and justification.11  In light of this decision, many industry groups have 
been exploring the possibility of challenging other SEC and CFTC regulations 
promulgated in response to Dodd-Frank including speculative-trading limits, 

 

 6.  See generally 12 U.S.C. § 5301.  The act establishes a “Financial Stability Oversight Council” 
consisting of fifteen voting and nonvoting members including the chairpersons of the SEC and CFTC.  See id. § 
5321.  The council has several duties including general oversight of the financial marketplace and the power to 
make recommendations to primary financial regulatory agencies.  See id. § 5322 (outlining responsibilities of 
council).  The council has the authority to determine by a vote that nonbank financial companies are subject to 
regulations in accordance with the Dodd-Frank Act.  See id. § 5323. 
 7.  National Securities Markets Improvement Act of 1996, Pub. L. No. 104-290, § 106, 110 Stat. 3416, 
3424-25 (1996) (amending previous securities laws, including Securities Act of 1933 (15 U.S.C. § 77(b)), 
Securities Exchange Act of 1934 (15 U.S.C. § 77(c)), and Investment Company Act of 1940 (15 U.S.C. § 80a-
2)). 
 8.  See Bus. Roundtable v. SEC, 647 F.3d 1144, 1148-49 (D.C. Cir. 2011) (discussing shortcomings of 
proposed proxy-access rule implemented by SEC). 
 9.  See id. at 1148 (citations omitted) (referencing 5 U.S.C. § 706(2)(A)). 
 10.  See id. at 1156 (deeming proxy-access rule arbitrary and capricious); Am. Equity Inv. Life Ins. Co. v. 
SEC, 613 F.3d 166, 179 (D.C. Cir. 2010) (vacating SEC regulation due to insufficient efficiency analysis); 
Chamber of Commerce v. SEC, 412 F.3d 133, 142-44 (D.C. Cir. 2005) (nullifying SEC regulation for failure to 
consider costs of imposing regulation). 
 11.  See Bus. Roundtable, 647 F.3d at 1152 (declaring SEC acted arbitrarily by ignoring costs associated 
with implementation of rule).  The court addressed the concern that employee benefit funds holding a 
significant percentage of ownership in the company would take advantage of the rule and use it as leverage to 
gain benefits for unionized employees, to the detriment of other shareholders.  See id. at 1151-52.  The court 
ruled that the SEC did not adequately account for the potential costs that companies would incur in 
campaigning against these actions.  See id. at 1152; see also Cydney Posner, SEC Adopts Proxy Access, 
COOLEY LLP (Aug. 25, 2010), http://www.cooley.com/64164 (explaining particulars of proxy-access rule).  
The proxy-access rule would allow eligible shareholders to nominate their own candidates for company 
elections and have them included in the company’s proxy materials.  See Posner, supra. 
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capital and margin requirements for uncleared swaps, real-time swap trade 
reporting, incentive-based compensation requirements, and conflict-minerals 
disclosure.12  This activity has caused concern in the regulatory community and 
has spurred the SEC and CFTC to attempt to bolster their regulations to 
withstand similar legal challenges.13 

The purpose of this Note is to evaluate the effect of recent decisions, 
especially Business Roundtable, on court challenges to the CFTC regulation 
concerning position limits for commodity futures and derivatives.  Part II.A 
will briefly discuss the recent history of financial regulation in the United 
States before exploring the economic circumstances that led to the passage of 
Dodd-Frank.14  Part II.B will discuss the implementation of the Dodd-Frank 
Act and other legislation that both bolstered and limited the regulatory power of 
the SEC and CFTC.15  Part II.B will also spell out the aforementioned CFTC 
regulations, including their cost-benefit analysis and justification along with 
concerns voiced by members of the financial community whom the regulations 
will affect.16  Additionally, Part II.B will explore the recent district court 
decision remanding the position-limit rule back to the CFTC for further 
consideration.17  Part II.C will dissect relevant court decisions that have 
invalidated SEC regulations.18  Finally, Part III compares the proposed CFTC 
regulations with those defeated in the courts, and attempts to predict the 
success or failure of the promulgated rules in a court challenge.19 

II.  HISTORY 

A.  Regulatory and Economic Framework 

1.  Recent History of U.S. Financial Regulation Leading to Dodd-Frank 

Currently, securities transactions in the United States are governed by both 

 

 12.  See Jane C. Luxton, Dodd-Frank Regulators Beware:  New Rules Will Not Survive Without Sound 
Economic Justification, PEPPER HAMILTON LLP (Aug. 18, 2011), http://www.pepperlaw.com/ 
publications_update.aspx?ArticleKey=2174 (noting observers have identified several forthcoming regulations 
vulnerable to invalidation by recent decisions); see also Cydney Posner, Will the Courts Become the New 
Battleground for Dodd-Frank?, COOLEY LLP (July 29, 2011), http://www.cooley.com/65342 (citing industry 
sources calling speculative trading rules into question). 
 13.  See Cydney Posner, SEC Reacts to Potential Litigation Against Other Rulemaking Initiatives, 
COOLEY LLP (Aug. 5, 2011), http://www.cooley.com/65381 (exposing concern among regulatory heads 
regarding legal challenges to regulations). 
 14.  See infra Part II.A (discussing regulatory and economic conditions leading to Dodd-Frank). 
 15.  See infra Part II.B.1–2 (discussing implementation of Dodd-Frank and NSMIA). 
 16.  See infra Part II.B.3–4 (outlining specifics and cost-benefit analysis of implemented CFTC 
regulations regarding commodity derivatives). 
 17.  See infra Part II.B.5 (discussing recent lawsuit challenging position limit rule). 
 18.  See infra Part II.C (discussing standard of review set forth in Business Roundtable). 
 19.  See infra Part III. 
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federal and state law.20  Prior to 1996, states used “blue sky laws” to regulate 
the securities industry, as long as federal laws did not preempt the state law.21  
However, in 1996, Congress passed the NSMIA, preempting certain blue-sky 
laws that had previously coexisted with federal regulation and leaving federal 
law as the premier governing law of securities transactions.22 

In the years leading up to the 2007 global financial crisis, the U.S. 
government weakened its regulatory oversight in the hope that markets would 
self-regulate and self-correct, evidencing a large shift in the financial regulatory 
system.23  This self-corrective theory was predicated on the rationale that too 
much regulation was hampering the competitiveness of U.S. markets.24  This 
attitude was largely based on the erosion of the gap between investment 
banking and commercial banking imposed by the Glass-Steagall Act, 
culminating in the 1999 Financial Services Modernization Act, which revoked 
Glass-Steagall’s separation provision.25  As a result, the government adopted a 
functional approach to financial regulation where the Federal Reserve (Fed) 
regulated the commercial-banking functions of a financial company and the 
SEC regulated the investment-banking functions of that same company.26  
Ultimately, this scheme provided the opportunity for abuse across investment- 
and commercial-banking functions because no regulator had the authority to 
address the entire system.27 
 

 20.  THOMAS LEE HAZEN & DAVID L. RATNER, SECURITIES REGULATION IN A NUTSHELL 9 (9th ed. 2006).  
The federal authority is inherent in the Commerce Clause.  See id.  Use of interstate communication devices in 
any part of the sale of securities has been sufficient to support federal jurisdiction.  See id.  While a thorough 
discussion of the history of financial regulation is beyond the scope of this Note, a brief overview will prove 
helpful to understand the law and controversy. 
 21.  See id. at 9-10.  Blue-sky laws govern the registration of broker-dealers, registration of securities, and 
sanctions against prohibited behavior.  See id. at 10. 
 22.  See id. at 9-10.  Under the NSMIA, Congress prohibited states from regulating certain categories of 
securities, including:  securities listed on the New York Stock Exchange, NASDAQ, and the American Stock 
Exchange; mutual funds; securities exempted from the 1933 Act’s registration requirements, such as municipal 
securities, nonprofit organizations, and intrastate offerings; and securities offered to qualified purchasers.  See 
id. at 338–39. 
 23.  CCH ATTORNEY-EDITOR STAFF, supra note 3, at 29. 
 24.  See id.  Years without a serious economic recession caused investors and regulators to let their 
collective guard down.  See id. 
 25.  See United States Financial Regulation, RISKGLOSSARY.COM, http://www.riskglossary.com/link/ 
united_states_financial_regulation.htm (last visited Jan. 28, 2013).  The Glass-Steagall Act does not prevent 
commercial banks from engaging in overseas securities activity.  See id.  Also, since commodity futures were 
not included in the definition of “securities,” banks could trade them.  See id.  Moreover, since depression-era 
legislators did not expect the emergence of an OTC derivatives market, most derivatives were not included in 
any definition of securities.  See id.  This enticed commercial banks to take substantial market risks in the 
excluded investment vehicles.  See id.  The Financial Services Modernization Act permitted the creation of 
financial holding companies and allowed commercial banks, investment banks, and insurance companies to be 
affiliated subsidiaries thereof.  See id. 
 26.  See id. 
 27.  See id.  Commercial banks were taking on large market risks by virtue of trading foreign exchange, 
financial futures, and OTC derivatives, all while enjoying the benefits of membership in the Fed and the 
Federal Deposit Insurance Corporation (FDIC), which was unavailable to investment companies.  See id. 
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Congress has granted broad rulemaking power to regulatory agencies like 
the SEC and the CFTC.28  In 1974, Congress created the CFTC by amending 
the 1936 Commodity Exchange Act (CEA) and gave it the exclusive 
jurisdiction to regulate commodity-based futures and options.29  The 
Commodity Futures Modernization Act of 2000 (CFMA) clarified the SEC’s 
and CFTC’s authority to regulate certain types of derivatives and ultimately 
exempted all over-the-counter (OTC) derivatives, leaving the market largely 
unregulated.30  Absent regulation, the size of the OTC derivatives market 
swelled and company exposure to large OTC derivative positions became a 
leading cause of the 2007 financial crisis.31 

2.  Economic Circumstances Leading to the 2007 Financial Crisis 

Congress passed Dodd-Frank in response to the 2007 financial crisis.32  The 
crisis was primarily caused by massive, widespread defaults on subprime 
mortgage loans that were packaged into securities and sold in large quantities to 
global institutional investors.33  Low interest rates encouraged Americans to 
borrow excessively for home mortgages between 2001 and 2004.34  In 2004, 
the Fed began to raise interest rates and, as a result, subprime mortgages 
became unmanageable as the borrowers could no longer afford to make their 

 

 28.  See HAZEN & RATNER, supra note 20, at 18-19 (explaining source of SEC’s rulemaking power).  The 
SEC has the authority to make procedural and technical rules, to define terms used in a congressional statute, 
and to promulgate rules pursuant to a congressional delegation of authority.  See id. 
 29.  See Commodity Futures Trading Commission Act of 1974, Pub. L No. 93-463, 88 Stat. 1389 (1974) 
(codified at 7 U.S.C. §§ 1-27 (2006)); see also United States Financial Regulation, supra note 25 (asserting 
CFTC has jurisdiction over commodity futures and options). 
 30.  See HAZEN & RATNER, supra note 20, at 30; see also United States Financial Regulation, supra note 
25.  OTC derivatives are contracts privately negotiated and customized between counterparties as opposed to 
those contracts traded on exchanges.  See CCH ATTORNEY-EDITOR STAFF, supra note 3, at 30 (assigning blame 
to unregulated OTC market as major reason for financial crisis). 
 31.  See CCH ATTORNEY-EDITOR STAFF, supra note 3, at 30 (explaining correlation between unregulated 
OTC derivatives market and financial instability).  A prime example is the swelling and collapse of the credit 
default swap (CDS) market⎯insurance policies that pay upon default of a particular financial instrument in 
exchange for a small premium.  See id.  Lack of regulation allowed traders to take large positions on these 
instruments.  See id.  Without the authority to regulate OTC derivatives markets, regulators could neither 
identify nor remedy the resulting systematic risk.  See id. 
 32.  See supra text accompanying note 2 (asserting Dodd-Frank legislation as congressional response to 
2007 global financial crisis). 
 33.  U.S. GOV’T ACCOUNTABILITY OFFICE, GAO-09-739, FINANCIAL MARKETS REGULATION:  FINANCIAL 

CRISIS HIGHLIGHTS NEED TO IMPROVE OVERSIGHT OF LEVERAGE AT FINANCIAL INSTITUTIONS AND ACROSS 

SYSTEM 1 (2009).  Borrowers receive subprime mortgages with a higher-than-normal interest rate in order to 
compensate the lender for the borrower’s lower-than-average credit rating.  See Subprime Mortgage Definition, 
INVESTOPEDIA, http://www.investopedia.com/terms/s/subprime_mortgage.asp (last visited Jan. 28, 2013). 
 34.  See PADMA DESAI, FROM FINANCIAL CRISIS TO GLOBAL RECOVERY 1 (2011).  In an effort to end the 
recession following the burst of the dot-com bubble, the Fed enacted an easy monetary policy that included 
lowering the federal funds rate from six to one percent between 2001 and 2004.  See id. at 2.  At the same time, 
Congress enacted tax cuts, creating an economic stimulus and serving as encouragement for Americans to 
acquire low-interest-rate mortgages to buy homes.  See id. 
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monthly payments.35  Spurred by increasing foreclosures, valuations of 
mortgage-based assets held by financial institutions (some supported by 
Fannie-Mae and Freddie-Mac and insured by American International Group) 
began to crash in 2007.36 

Aside from economic factors, regulatory failings also shared the blame for 
the crisis.37  Financial engineering and innovation created more sophisticated 
financial instruments leading to misunderstanding of risk and investor losses.38  
These sophisticated financial instruments were difficult to regulate because of 
the fragmented regulatory system, shielding new financial products such as 
OTC derivatives from the eyes of regulators and allowing for abuses in 
underwriting and exposure.39  The regulatory situation deteriorated when the 
SEC allowed large investment banks to double their asset-to-capital ratio to 
more than thirty-to-one.40  As losses on mortgage-backed securities mounted, 
they began to consume what little capital the banks had left, creating a liquidity 
crisis among large Wall Street Banks and negatively affecting global stock 
markets.41 

B.  Position-Limit Rule and Relevant Legislation 

1.  Effect of NSMIA on Rulemaking Guidelines 

Section 106 of the NSMIA amends the Securities Act of 1933, the Securities 
Exchange Act of 1934, and the Investment Company Act of 1940.42  The 
amendments require that financial rulemakers, such as the SEC and CFTC, 
 

 35.  See id. at 3.  The Fed raised the federal funds rate by 5.25% from June 30, 2004 to June 29, 2006.  
See id. 
 36.  See id. at 1.  Financial institutions packaged these assets and sold them as securities to investors 
including big Wall Street banks.  See id.  Defaults led to decreases in the prices of mortgage-backed securities 
as holders tried to sell to raise cash.  See ROBERT POZEN, TOO BIG TO SAVE?  HOW TO FIX THE U.S. FINANCIAL 

SYSTEM 3 (2010).  This caused the prices of these securities to plummet and led to more selling and losses.  See 
id.  Building leverage during a market expansion, followed by rapid deleveraging, is common to financial 
crises.  See U.S. GOV’T ACCOUNTABILITY OFFICE, supra note 33, at 1. 
 37.  See CCH ATTORNEY-EDITOR STAFF, supra note 3, at 29 (discussing onset of complacency among 
financial regulators). 
 38.  See id. at 29-30 (describing rapid financial innovation as outpacing investors’ understanding). 
 39.  See Harvey J. Goldschmid, Comments by Harvey J. Goldschmid, in NEW DIRECTIONS IN FINANCIAL 

SERVICES REGULATION 59, 61 (Roger B. Porter, Robert R. Glauber & Thomas J. Healey eds., 2011) (describing 
regulatory system as incoherent); see also CCH ATTORNEY-EDITOR STAFF, supra note 3, at 30 (pointing to 
ineffectiveness of current regulatory framework to govern OTC derivatives).  Because of the inability to 
regulate these new financial instruments, regulators could not identify or remedy the risks presented.  See CCH 

ATTORNEY-EDITOR STAFF, supra note 3, at 30. 
 40.  See POZEN, supra note 36, at 3.  Increased profits derived from leveraged assets were supported by 
“relatively small amounts of capital.”  Id. 
 41.  See DESAI, supra note 34, at 8.  More than $240 billion had been wiped off the books of the twelve 
largest Wall Street Banks between June and November of 2007.  See id.  As a result, banks refused to lend to 
one another and hoarded cash, causing short-term capital markets to run dry.  See id. 
 42.  See National Securities Markets Improvement Act of 1996, Pub. L. No. 104-290, § 106, 110 Stat. 
3416, 3424-25 (adding subsections to codified acts). 



  

2013] PAPER TIGER 191 

determine whether an action is necessary or appropriate to the public interest.43  
In addition, rulemakers should consider whether the action will promote 
efficiency, competition, and capital formulation.44  Support for this legislation 
among lawmakers stemmed from a belief that the removal of antiquated and 
inefficient regulations would clear impediments to financial innovation, 
efficiency, and capital formation.45  Further, lawmakers intended for this 
legislation to require financial rulemakers to undergo a cost analysis of their 
proposed rules before enacting them, in order to achieve this efficiency.46  In 
the event that an agency action is challenged in court for failure to consider 
such analysis, the reviewing court may set aside the regulation if it is “arbitrary, 
capricious, an abuse of discretion, or otherwise not in accordance with law.”47 

2.  Purpose and Implementation of Dodd-Frank 

Dodd-Frank, signed into law on July 21, 2010, covers nearly all aspects of 
financial regulation and calls for a significant amount of discretionary 
rulemaking by the SEC and CFTC.48  In the wake of the crisis, President 
 

 43.  See id. 
 44.  See id.  All three acts were amended by adding nearly identical wording.  See id.  For example, the 
Securities Exchange Act was amended by adding: 
 

Whenever pursuant to this title the Commission is engaged in rulemaking, or in the review of a rule 
of a self-regulatory organization, and is required to consider or determine whether an action is 
necessary or appropriate in the public interest, the Commission shall also consider, in addition to the 
protection of investors, whether the action will promote efficiency, competition, and capital 
formation. 

 
Id. § 106(b) (adding new subsection to Securities Exchange Act). 
 45.  See 142 CONG. REC. H12037-02, at 25,808 (daily ed. Sep. 28, 1996) (Joint Explanatory Statement of 
Committee of Conference), 1996 WL 553632.  “The National Securities Markets Improvement Act of 1996 
eliminates burdens and enhances innovation and efficiency for investment companies.”  Id. at 25,809.  “This 
conference report, which I hope that the Senate will adopt today, is the culmination of a lengthy bipartisan 
effort to reform those aspects of the securities laws that are an outdated impediment to the efficient functioning 
of the securities industry.”  142 CONG. REC. S12093-02, at 26,918 (daily ed. Oct. 1, 1996) (statement of Sen. 
Dodd), 1996 WL 556316.  “Not only will the legislation remove anomalous and antiquated regulations that 
impeded the efficient functioning of the markets, but the legislation will clearly improve the ability of 
investors, both institutions and individuals, to invest and save their hard-earned dollars.”  142 CONG. REC. 
S7212-01, at 15,833 (daily ed. June 27, 1996) (statement of Sen. Dodd), 1996 WL 362410. 
 46.  See 142 CONG. REC. 14,270 (1996) (statement of Sen. Bliley).  “This will require the SEC to consider 
the costs of its rules, which we think is very important in light of the enhanced congressional role mandated for 
SEC rules and for rules of self regulatory organizations . . . .”  Id. at 14,278.  “On the subject of capital 
formation:  my bill calls for the SEC to consider the promotion of efficiency, competition and capital formation 
when it makes rules.  This is an important provision of the bill because it will introduce an element of explicit 
cost benefit analysis into SEC rulemaking.”  Deregulating Capital Markets:  Hearing on H.R. 2131 Before the 
H. Comm. on Commerce, 104th Cong. (1995) (statement of Jack Fields, Chairman, H. Subcomm. on 
Telecomm. & Fin.), 1995 WL 706020. 
 47.  See 5 U.S.C. § 706(2)(A) (2006). 
 48.  BINGHAM MCCUTCHEN LLP, DODD-FRANK WALL STREET REFORM AND CONSUMER PROTECTION 

ACT Introduction (Practising Law Inst. 2010) (anticipating impact of Dodd-Frank not yet determined due to 
regulatory discretion of Commissions).  The position-limits rule reflects discretionary authority because 
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Obama outlined seven broad principles to guide Congress’s formation of the 
Act, including a directive to regulate financial products based “on actual data 
on how actual people make financial decisions.”49  With these presidential 
guidelines in hand, Congress created a piece of legislation that most notably 
established a Financial Stability Oversight Council to manage systematic risk, 
created the Consumer Financial Protection Bureau (CFPB), and authorized the 
federal government to wind down failing financial firms.50  Other notable 
provisions of the legislation include the Volcker Rule, tough new capital 
requirements, and strict oversight of the OTC derivatives market.51 

3.  Position Limits on Commodity Futures, Options, and Swap Contracts 

Title VII, section 737 of Dodd-Frank amended section 6a of the CEA and 
empowered the CFTC to establish position limits for certain commodity-based 
derivatives like futures, options, and swaps.52  Reasons for the implementation 

 

Congress directed the CFTC to establish limits without providing guidance as to how those limits should be 
calculated.  See Andrew Longstreth, Analysis:  Lawsuit Challenges Justification for CFTC Position, REUTERS, 
Dec. 9, 2011, http://newsandinsight.thomsonreuters.com/Legal/News/2011/12_-_December/Analysis__Lawsuit 
_challenges_justification_for_CFTC_position/.  The CFTC claims Dodd-Frank expressly directs the 
Commission to set limits at levels that would practically serve to achieve its goals.  See Position Limits for 
Derivatives, 76 Fed. Reg. 4752, 4753 (proposed Jan. 26, 2011) (to be codified at 17 C.F.R. pts. 1, 150, 151). 
 49.  See President Barack Obama, Remarks by the President After Regulatory Reform Meeting (Feb. 25, 
2009), available at http://www.whitehouse.gov/the-press-office/remarks-president-after-regulatory-reform-
meeting.  Other guidelines set out by the President were:  to practice strict oversight of financial institutions 
whose failure would pose great systematic risk; to strengthen financial markets to withstand system stress of 
failure of a large financial firm; to promote transparency in the financial system; to create a culture of 
accountability and responsibility in executive levels of the financial industry; to overhaul regulation by 
bridging gaps and closing loopholes; and to challenge other countries to improve financial regulation as well.  
See id. 
 50.  See CCH ATTORNEY-EDITOR STAFF, supra note 3, at 34-35.  The Financial Stability Oversight 
Committee is made up of ten voting members comprised of the secretaries, chairpersons, and directors of 
various agencies including the Treasury, the Fed, the Office of the Comptroller of the Currency, the CFPB, the 
SEC, the FDIC, the CFTC, the Federal Housing Finance Agency, and the National Credit Union 
Administration.  See ANALYSIS, supra note 2, § 2.01[2][a].  There are also five nonvoting members who serve 
in an advisory capacity and may attend all meetings of the council unless excluded by a vote of the committee 
members in order to protect confidential information.  See 12 U.S.C. § 5321(3) (2006).  The Committee’s 
purpose is to identify and respond to risks present in the United States financial system.  See ANALYSIS, supra 
note 2, § 2.01[2][b].  The authority to wind down failing financial firms is a more desirable alternative to firm 
bankruptcy and government bailouts because it protects taxpayers and investors alike.  See CCH ATTORNEY-
EDITOR STAFF, supra note 3, at 35-36. 
 51.  See CCH ATTORNEY-EDITOR STAFF, supra note 3, at 34-35.  The Volcker Rule severely limits the 
ability of commercial banks to engage in proprietary trading and speculative activities.  See BINGHAM 

MCCUTCHEN LLP, supra note 48, at ch. 2.  New capital requirements compel depository institutions, their 
holding companies, and nonbank financial companies to have adequate amounts of cash and liquid assets to 
survive a financial crisis.  See CCH ATTORNEY-EDITOR STAFF, supra note 3, at 88.  OTC derivatives are to be 
overseen in a joint effort between the SEC and CFTC.  See id. at 37.  The SEC has jurisdiction over security-
based swaps while the CFTC has jurisdiction over all other swaps.  See id.; BINGHAM MCCUTCHEN LLP, supra 
note 48, at §6a(a)(2)(A). 
 52.  Dodd-Frank Wall Street Reform and Consumer Protection Act § 737, 7 U.S.C. § 6a (Supp. IV 2010) 
(“[T]he commission shall . . . establish limits on the amount of positions . . . other than bona fide hedge 
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of such limits include Congress’s interest to deter excessive speculation that 
would cause drastic price fluctuations in a given commodity.53  In accordance 
with its mission, the CFTC’s role is to protect the public and market users from 
the undue burden of wide price fluctuations as a result of excessive 
speculation.54  The CFTC contends it is not required to find an existing or 
future undue burden on interstate commerce resulting from excessive 
speculation, nor required to find that limits are necessary to prevent price 
fluctuations in order to impose limits.55  Rather, the CFTC contends it may 
impose restrictions prophylactically based on its own judgment that such limits 
are necessary to prevent or eliminate burdens on interstate commerce.56 

Dodd-Frank preserves the CFTC’s broad authority to set these position 
limits as previously granted by the CEA.57  The delegation of authority to set 
limits was a response to studies conducted in the 1920s and 1930s suggesting 
that excessive speculation in commodity derivatives caused wild price 
fluctuations.58  Through the CEA, Congress gave the Commodity Exchange 

 

positions, that may be held by any person with respect to contracts of sale for future delivery or with respect to 
options on the contracts or commodities traded . . . .”). 
 53.  7 U.S.C. § 6a(a)(3)(b) (setting out objectives of imposing position limitations).  The CFTC is to 
develop position limits in order to:  diminish excessive speculation; deter market manipulation, market corners, 
and market squeezes; ensure sufficient market liquidity for bona fide hedgers; and ensure the price discovery 
function of the market is not disrupted.  See id.  But see Abraham Bailin, Unintended Consequences of the 
CFTC:  Key Commodity ETFs May Suffer, SEEKING ALPHA (Mar. 1, 2012), http://seekingalpha.com/ 
article/405281-unintended-consequences-of-the-cftc-key-commodity-etfs-may-suffer (arguing limits will have 
opposite effect of Congress’s intent).  Position limits may increase volatility and decrease liquidity due to the 
rules driving away market participants.  See id. 
 54.  See Position Limits for Derivatives, 76 Fed. Reg. 4752, 4752 (proposed Jan. 26, 2011) (finalized at 
76 Fed. Reg. 71,626 (Nov. 18, 2011)).  According to Congress, excessive price fluctuations resulting from 
excessive speculation create an undue and unnecessary burden on interstate commerce.  See id. at 4754.  The 
CFTC shall establish limits that will diminish, eliminate, or prevent this burden.  See id. 
 55.  See id. 
 56.  See 7 U.S.C. § 6a(a)(1).  “Excessive speculation . . . is an undue and unnecessary burden on interstate 
commerce in such commodity.  For the purpose of diminishing, eliminating, or preventing such burden, the 
Commission shall . . . fix such limits . . . as the Commission finds are necessary to diminish, eliminate, or 
prevent such burden.”  Id.; see Position Limits for Derivatives, 76 Fed. Reg. at 4754. 
 57.  See Position Limits for Derivatives, 76 Fed. Reg. at 4753. 
 

[T]he Commission, as appropriate, shall set limits-- 
  (A) on the number of positions that may be held by any person for the spot month, each other 
month, and the aggregate number of positions that may be held by any person for all months; and 
  (B) to the maximum extent practicable, in its discretion-- 

(i) to diminish, eliminate, or prevent excessive speculation as described under this section; 
(ii) to deter and prevent market manipulation, squeezes, and corners; 
(iii) to ensure sufficient market liquidity for bona fide hedgers; and  
(iv) to ensure that the price discovery function of the underlying market is not disrupted. 

 
7 U.S.C. § 6a(a)(3). 
 58.  See Position Limits for Derivatives, 76 Fed. Reg. at 4754.  Studies found that large speculative 
positions in the grain futures markets were causing wild price disturbances despite the absence of manipulative 
intent.  See id.  But see generally Bahattin Büyükşahin & Jeffrey H. Harris, The Role of Speculators in the 
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Authority⎯a predecessor to the CFTC⎯the power to set limits to counteract 
excessive speculation.59  The CFMA authorized exchanges to use position 
accountability as an alternative means to position limits; however, it did not 
alter the CFTC’s previously granted power to impose position limits.60 

Dodd-Frank has extended the CFTC’s authority to set position limits beyond 
futures and options to any economically equivalent derivative that performs a 
significant price-discovery function, including swaps.61  Before Dodd-Frank, 
most agriculturally based commodity markets, such as grains and livestock, 
already had federally mandated position limits.62  Metal and energy 
commodities, however, use CFTC-approved exchange-accountability 
provisions as an alternative to federally mandated position limits.63  In its 
proposed rule, the CFTC recognizes its duty to extend position limits to metal 
and energy commodities markets.64  Like agriculturally based commodities, 
these new position limits on metals and energy will extend across multiple 
trading venues to quell the effect that one large trader may have on price 
fluctuations across exchanges on a single commodity.65 

 

Crude Oil Futures Market (July 16, 2009) (unpublished working paper), available at 
http://ssrn.com/abstract=1435042 (finding little evidence tying excess speculation to price volatility). 
 59.  See Position Limits for Derivatives, 76 Fed. Reg. at 4754.  Congress has reaffirmed the authority to 
establish limits on several occasions.  See id.  When the CFTC was created in 1974, Congress reiterated that the 
purpose of the CEA and the CFTC was to prevent manipulation and control speculation.  See id. 
 60.  See Position Limits for Derivatives, 76 Fed. Reg. 4752, 4754-55 (proposed Jan. 26, 2011) (finalized 
at 76 Fed. Reg. 71,626 (Nov. 18, 2011)).  Position accountability is an exchange-set rule that requires a trader 
who holds a certain quantity of positions in a particular commodity, to report the nature of the position, trading 
strategy, and hedging position to the exchange at the exchange’s request.  Position Accountability Definition, 
TRADERSLOG, http://www.traderslog.com/position-accountability/ (last visited Jan. 29, 2013).  The exchanges 
may order the reduction of a trader’s position if it is above an acceptable level or if the trader fails to provide 
the exchange with the requested information.  See CHI. MERCANTILE EXCH., CME RULEBOOK CHAPTER 5, at 35 
(2009), available at http://www.cmegroup.com/rulebook/CME/I/5/5.pdf#page=35. 
 61.  See Dodd-Frank Wall Street Reform and Consumer Protection Act § 737, 7 U.S.C. § 6a(a)(5) (Supp. 
IV 2010).  Dodd-Frank authorizes the CFTC to extend position limits to swaps traded on a designated contract 
market (DCM) or swap execution facility, swaps that are economically equivalent to DCM futures with 
position limits, and swaps that perform a significant price discovery function despite not being traded on an 
exchange.  See id. 
 62.  See Position Limits for Derivatives, 76 Fed. Reg. at 4754-55.  Since November of 2003, Chicago 
Mercantile Exchange rules have limited live cattle futures to 6300 contracts (long or short positions) in any 
contract month.  CHI. MERCANTILE EXCH., CME RULEBOOK r. 10102 (2009), available at 
http://www.cmegroup.com/rulebook/CME/II/100/101/02.html. 
 63.  See Position Limits for Derivatives, 76 Fed. Reg. at 4755.  In 1981, the CFTC began to require 
approved exchange-set limits for any active futures market that did not currently have existing CFTC mandated 
limits.  See id.  This was scaled back and replaced by exchange-set, and CFTC-approved, position 
accountability provisions.  See id. 
 64.  See id. at 4755.  “The proliferation of economically-equivalent instruments trading in multiple trading 
venues, however, warrants extension of the Commission-set position limits beyond agricultural products to 
metals and energy commodities.”  Id. 
 65.  See id.  “Despite centralized clearing arrangements employed by DCMs to reduce systematic risk, a 
levered market participant can still take a very large speculative position across multiple venues.  The proposed 
position limit framework would reduce the ability of such levered entities to take such positions and to cause 
systematic risk.”  Id. 
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Dodd-Frank empowers the CFTC to establish limits on the number of 
positions one trader may hold in the spot month, all other months, and the 
aggregate number of positions one trader may hold in all months on exempt 
and agricultural products.66  These limits extend to swaps that perform a 
significant price-discovery function economically equivalent to that of futures 
contracts, options on futures, and commodities traded on designated contract 
markets (DCMs).67  Aggregation would include contracts traded on a DCM, 
along with contracts traded on a foreign board of trade providing direct U.S. 
access and including contracts that settle against the price of a contract listed by 
a U.S.-registered entity.68  Position-limit requirements do not apply to bona fide 
hedging positions defined as transactions or positions that “(1) [are] a substitute 
for transactions made at a later time in a physical marketing channel; (2) [are] 
economically appropriate to risk reduction in the management of a commercial 
enterprise; and (3) arise[] from the potential change in the value of certain 
assets, liabilities or services.”69 

On November 18, 2011, the CFTC issued its final rule with respect to 
position limits and generally adopted the proposed rules it issued on January 
26, 2011.70  The final rule applies position limits to twenty-eight physical-
commodity-based futures contracts, options, and swaps that had previously 
been without limits or subject to approved position accountability.71  These 
newly regulated commodities include nineteen agricultural contracts, four 

 

 66.  See CCH ATTORNEY-EDITOR STAFF, supra note 3, at 298.  Position limits must be established within 
180 days for exempt commodities and within 270 days for agricultural commodities.  See id.; see also Position 
Limits for Derivatives, 76 Fed. Reg. 4752, 4752 n.3 (proposed Jan. 26, 2011) (finalized at 76 Fed. Reg. 71,626 
(Nov. 18, 2011)).  Exempt commodity futures contracts are most often viewed as metals and energy products 
and exclude things such as interest rates, exchange rates, currency, credit risk, debt or equity instruments, 
measures of inflation, and other macroeconomic measures.  See id. 
 67.  See CCH ATTORNEY-EDITOR STAFF, supra note 3, at 298.  The CFTC must determine if swaps 
perform a significant price-discovery function by considering a swap’s price linkage to traded contracts, 
potential for price arbitrage between the swap and a traded contract, whether the price is frequently referenced, 
and whether the contracts are significantly liquid.  See id. 
 68.  See id.; see also Position Limits for Derivatives, 76 Fed. Reg. at 4752.  When measuring a trader’s 
position against the imposed limits, a trader must aggregate all positions in accounts in which he has at least a 
ten percent ownership stake or in which he controls trading.  See CFTC Position Limits Rulemaking, SIDLEY 

AUSTIN LLP (Nov. 8, 2011), http://www.sidley.com/CFTC-Position-Limits-Rulemaking-11-08-2011/.  Each 
trader who owns a ten percent or greater interest in a shared account, such as a company account, must 
aggregate all of his positions in that account with all of the trader’s other positions.  See id. 
 69.  CCH ATTORNEY-EDITOR STAFF, supra note 3, at 299.  A bona fide hedging position may also be 
defined as “a position that reduces risks attendant to a position resulting from a swap that was executed 
opposite a counterparty and for which the transaction would qualify as a bona fide hedging transaction under 
the first definition.”  Id. 
 70.  Position Limits for Futures and Swaps, 76 Fed. Reg. 71,626, 71,626 (Nov. 18, 2011) (codified at 17 
C.F.R. pts. 1, 150, 151). 
 71.  See Fred F. Fielding et al., CFTC Issues Final Regulations on Position Limits for Futures and Swaps, 
MORGAN LEWIS (Oct. 20, 2011), http://www.morganlewis.com/index.cfm/fuseaction/publication.print/ 
publicationID/acb3867c-1300-4e5d-b6be-edfcba8ab91f/; see also supra note 63 and accompanying text 
(explaining accountability provisions as alternative to position limits for metals and energy). 
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energy contracts, and five metal contracts.72 
First, the final rule applies spot-month position limits separately for 

physically delivered contracts and cash-settled contracts.73  The limits will 
generally be set at twenty-five percent of available deliverable supply or 
twenty-five percent of total cash-settled contracts.74  The twenty-five-percent 
limit of deliverable supply perpetuates the current industry standard because, 
according to the rulemakers, it has been effective in guarding against market 
corners and squeezes.75 

Next, the final rule enacts non-spot-month position limits in order to prevent 
excessive speculation, but sets these limits accordingly to ensure sufficient 
liquidity for bona fide hedgers.76  The rule sets limits of a single trader to 10% 
of open interest in a given commodity for the first 25,000 contracts and then 
2.5% of the open interest thereafter.77  With respect to determining a single 
trader’s susceptibility to the enacted limits, the CFTC will require the 
 

 72.  See Fielding et al., supra note 71, at n.1.  Referenced agricultural contracts include:  (1) ICE Futures 
U.S. Cocoa, (2) ICE Futures U.S. Coffee, (3) Chicago Board of Trade Corn, (4) ICE Futures U.S. Cotton No. 2, 
(5) Chicago Mercantile Exchange Feeder Cattle, (6) ICE Futures U.S. FCOJ-A (orange juice), (7) Chicago 
Mercantile Exchange Lean Hog, (8) Chicago Mercantile Exchange Live Cattle, (9) Chicago Mercantile 
Exchange Class III Milk, (10) Chicago Board of Trade Oats, (11) Chicago Board of Trade Rough Rice, (12) 
Chicago Board of Trade Soybeans, (13) Chicago Board of Trade Soybean Meal, (14) Chicago Board of Trade 
Soybean Oil, (15 & 16) ICE Futures U.S. Sugar Nos. 11 & 16, (17) Chicago Board of Trade Wheat, (18) 
Minneapolis Grain Exchange Hard Red Spring Wheat, and (19) Kansas City Board of Trade Hard Winter 
Wheat.  See 17 C.F.R. § 151.3 (2012).  Metals include Commodity Exchange gold, silver, and copper along 
with New York Mercantile Exchange palladium and platinum.  See id.  Energy contracts include New York 
Mercantile Exchange light sweet crude oil, New York Harbor No. 2 heating oil, New York Harbor gasoline 
blendstock, and Henry Hub natural gas.  See id. 
 73.  See 17 C.F.R. § 151.4.  A trader may hold up to the limit in each of these two categories of contracts.  
See id.  Spot-month limits apply in the period immediately preceding physical commodity delivery or 
clearinghouse liquidation for cash-settled contracts.  See Fielding et al., supra note 71. 
 74.  See 17 C.F.R. § 151.4.  The CFTC will define deliverable supply as: 
 

[T]he quantity of the commodity meeting a derivative contract’s delivery specifications that can 
reasonably be expected to be readily available to short traders and saleable to long traders at its 
market value in normal cash marketing channels at the derivative contract’s delivery points during 
the specified delivery period, barring abnormal movement in interstate commerce. 

 
Position Limits for Futures and Swaps, 76 Fed. Reg. at 71,633. 
 75.  See Position Limits for Futures and Swaps, 76 Fed. Reg. at 71,634; Bailin, supra note 53 (asserting 
reasoning behind spot-month limits).  Spot-month limits would be adjusted annually.  See Position Limits for 
Derivatives, 76 Fed. Reg. 4752, 4757 (proposed Jan. 26, 2011) (finalized at 76 Fed. Reg. 71,626 (Nov. 18, 
2011)). 
 76.  See 17 C.F.R. § 151.4.  The limits are designed to deter a single trader from manipulating the market 
while ensuring sufficient liquidity for hedgers and avoiding a disruption of the price discovery process.  See 
Position Limits for Futures and Swaps, 76 Fed. Reg. 71,626, 71,639 (Nov. 18, 2011) (codified at 17 C.F.R. pts. 
1, 150, 151).  But see Bailin, supra note 53 (asserting spot-month limit reasoning does not apply to non-spot-
month contracts).  A trader holding a majority of non-spot-month contracts may be able to manipulate the price 
of that particular contract but not to manipulate the price of the underlying commodity because it does not 
affect supply or demand of the commodity.  See id. 
 77.  See 17 C.F.R. § 151.4.  The CFTC set the single-month position limits at the same levels as the limits 
for all months combined.  Position Limits for Futures and Swaps, 76 Fed. Reg. at 71,640. 
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aggregation of accounts in cases where one person owns a 10% or greater 
equity interest.78 

4.  Cost-Benefit Analysis of Final Enacted Rule 

The CFTC must produce a cost-benefit analysis sufficient to support 
justification of its rules in accordance with NSMIA and the Administrative 
Procedure Act (APA).79  The CFTC provided such an analysis in its final 
position-limits rule published in the Federal Register.80  In light of its perceived 
congressional mandate, the CFTC rejected the commenters’ assertions that it 
must first determine excessive speculation exists or prove position limits are 
necessary to combat its negative effects before imposing position limits.81 

With respect to the rule as laid out, the CFTC acknowledged market 
participants will incur costs associated with developing, implementing, and 
maintaining methods purposed to adhere to position-limit requirements.82  The 
CFTC also asserted costs will be incurred by market participants whose 
investing and trading strategies will need to account for and be circumscribed 
by these limits.83  The Commission, however, posited that it is not feasible to 
quantify or estimate these costs because they vary among market participants.84  
In light of limited data concerning the recently unregulated swaps market, the 
 

 78.  See 17 C.F.R. § 151.7 (2012).  This rule requires aggregation of positions held by a financial holding 
company across its wholly owned subsidiaries, as well as among two or more traders acting pursuant to an 
agreement, as if a single trader were holding the positions.  See id.; Position Limits for Futures and Swaps, 76 
Fed. Reg. at 71,651.  These aggregation standards are subject to certain exemptions as spelled out in the final 
rule.  See 17 C.F.R. § 151.7.  Those qualifying for aggregation exemptions are independent account controllers, 
shareholders in commodity pools, and owned nonfinancial entities.  See id. 
 79.  5 U.S.C. § 553 (2006); see supra note 46 and accompanying text (discussing intention to include 
cost-benefit analysis in SEC rulemaking process). 
 80.  See Position Limits for Futures and Swaps, 76 Fed. Reg. at 71,662-83.  The CFTC attempted to 
estimate or quantify the costs and benefits where feasible.  See id. at 71,662.  However, the CFTC has provided 
a qualitative analysis where the quantification of the costs and benefits is not reasonable.  See id. 
 81.  See id. at 71,663.  The CEA requires the CFTC to evaluate the costs and benefits associated with a 
proposed regulation, but does not require it to evaluate the costs and benefits of a congressionally mandated 
action.  See id.  Commenters cited and submitted studies to the CFTC discussing whether excessive speculation 
existed and its potential effects on the derivatives markets.  See id.  While the CFTC reviewed these studies, it 
did not consider them during the rulemaking because, as the CFTC states, “studies suggesting that there is 
insufficient evidence of excessive speculation in commodity markets fail to address that the Commission must 
impose position limits, and do not address issues that are material to this rulemaking.”  Id. at 71,663-64. 
 82.  Position Limits for Futures and Swaps, 76 Fed. Reg. 71,626, 71,665 (Nov. 18, 2011) (codified at 17 
C.F.R. pts. 1, 150, 151).  These costs will include monitoring of positions on referenced contracts, 
recordkeeping and reporting requirements, and any necessary changes in technology systems.  See id.  The 
CFTC expects traders who deal exclusively in swaps, and therefore are not subject to current limits, to incur 
larger costs in comparison to current futures traders accustomed to DCM limits.  See id. 
 83.  See id.  The costs of these limits may not necessarily be out-of-pocket expenses, but may be 
manifested in the form of foregone benefits that would have been realized in the absence of position limits.  Id. 
at 71,665 n.386. 
 84.  See id. at 71,665.  Quantifying these costs would require access to a particular investor’s business 
model and strategies.  See id.  Because economic consequences would vary among market participants, the 
CFTC believes quantifying these costs is impractical.  See id. 
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CFTC relied on:  its experience in the futures markets; data gathered from 
public comment, hearings, and meetings; and other relevant data in order to 
produce a sufficient cost-benefit analysis.85 

In regard to market participants who currently monitor their positions in 
relevant commodities for pre-existing limit-compliance purposes, the CFTC 
defined costs incurred as a result of this final rule as “minimal.”86  As for 
market participants who currently do not have reportable futures positions or 
who trade primarily in swaps, the CFTC asserted these traders “would likely 
incur an initial cost in excess of those traders that do monitor their positions for 
the purpose of compliance with position limits.”87 

With respect to spot-month position limits, the CFTC anticipated some costs 
to firms that have to adjust their trading strategies to account for new position 
limits but did not expect these costs to be overly burdensome.88  The 
Commission cited continuation of the industry norm of a twenty-five percent 
spot-month limit as proof that investment strategy changes will be minimal.89  
Because of the overlapping limit exemptions between the CFTC and DCMs, 
the CFTC concluded the number of traders qualifying for exemptions will be 
difficult to determine, as will the costs of adjusting hedging strategies and 
reducing position sizes.90  Similarly, the CFTC claimed its data does not allow 

 

 85.  See id. (explaining reasons for little information on swaps markets to perform effective cost-benefit 
analysis).  The CFTC’s ability to collect data on swaps was relegated to Commission regulation 18.05, which 
gave the CFTC access to a trader’s books in the event of an excessive position, allowing regulators to monitor 
that trader’s swap activity.  See id. at 71,665 n.390; see also 17 C.F.R. § 18.05 (2012) (dictating bookkeeping 
requirements of commodities traders).  “The trader shall upon request furnish to the Commission any pertinent 
information concerning such positions, transactions, or activities in a form acceptable to the Commission.”  Id. 
§ 18.05(c). 
 86.  See Position Limits for Futures and Swaps, 76 Fed. Reg. at 71,666.  The CFTC estimates these trader 
firms will incur additional implementation costs of “two or three labor weeks” in order to adjust their systems 
to the new rules.  Id.  It estimates the per-firm cost based on prevailing industry wages but does not provide a 
basis for the two to three labor weeks.  See id.  Based on the “two or three labor weeks” and an assumed hourly 
wage of $78.61, the CFTC estimates a per-firm implementation cost of $12,300.  See id. 
 87.  See id. at 71,666.  The CFTC anticipates a firm implementing a compliance system of varying 
sophistication and cost will incur annual labor costs of 40 to 1000 labor hours, $5000 to $100,000 in total 
annualized start-up costs, and $1000 to $20,000 in annual operating and maintenance costs.  See id. at 71,667.  
The Commission asserts that a greater degree of specificity is not feasible due to the variation in positions held 
and the sophistication of various systems.  Id. at 71,667 n.401. 
 88.  Position Limits for Futures and Swaps, 76 Fed. Reg. 71,626, 71,669 (Nov. 18, 2011) (codified at 17 
C.F.R. pts. 1, 150, 151).  All of the twenty-eight referenced contracts currently have some form of spot-month 
limits in place.  See id.  The CFTC reasons that large position holders are already incurring costs associated 
with these limits and that federally mandated limits will not impose an additional burden.  See id. 
 89.  See id.  The CFTC cites its experience at overseeing the implementation of DCM-imposed limits at 
the twenty-five-percent ceiling in spot-month contracts as justification that the limit is effective in preventing 
excessive speculation.  See id. 
 90.  See id. at 71,668. 
 

[T]he Commission cannot determine at this time the number of entities who will be eligible for an 
exemption under the revised statute, and thus cannot determine the number of participants who may 
realize the benefits of being exempt from position limits and would incur a filing cost for the 
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estimatation of the number of traders that would be affected by limits on cash-
settled, as opposed to physical-delivery, contracts.91 

In regard to non-spot-month position limits, the CFTC estimated the number 
of active traders who will be affected by the new limits is minute and therefore 
the costs will be minimal.92  In the same regard, the CFTC once again asserted 
it is unable to quantify the number of business entities that may need to alter 
their business strategies in light of new limits, because commenters failed to 
provide the Commission with data to that effect.93  As a result of its findings, 
the Commission believes that the newly imposed non-spot-month position 
limits will ensure sufficient liquidity for hedgers, and that the price-discovery 
function will not be disrupted.94  The CFTC gave similar treatment to account-
aggregation costs when it acknowledged that aggregation-extension 
requirements for swaps may force traders to adjust their business models while 
asserting that quantifying these costs is not feasible due to varying business 
models among market participants.95 

Section 15(a) of the CEA requires the CFTC in its rulemaking to consider 
costs and benefits in an attempt to address five main issues:  protecting market 
participants and the public; efficiency, competitiveness, and financial integrity 
of markets; price discovery; sound risk management; and other public interest 
concerns.96  With regard to public protection, the CFTC once again asserted the 
rule was a non-negotiable congressional mandate and the Commission’s 
experience in the market provided the basis for the specific limits.97  Regarding 

 

exemption, compared to those who may need to reduce their positions. 
 
Id. 
 91.  See id. at 71,670.  Despite this uncertainty, the CFTC relied on its understanding of the swaps market 
in certain commodities to determine there is a one-to-one ratio between cash-settled and physical-delivery 
contracts.  See id. 
 92.  See Position Limits for Futures and Swaps, 76 Fed. Reg. at 71,672.  The Commission estimated the 
number of market participants that will be affected by using its existing large trader reporting data.  See id. at 
71,672 n.449.  Using the examples of CBOT Corn, COMEX Gold, and NYMEX Crude Oil, the CFTC 
estimated that only 4.8%, 1.4%, and 0.2% of traders in these markets, respectively, would be impacted by the 
non-spot-month limits.  See id. at 71,672 n.450. 
 93.  See id. at 71,672.  “[T]he Commission cannot independently evaluate the potential costs to market 
participants of such changes in strategies, which would necessarily be based on the underlying business models 
and strategies of the various market participants.”  Id. 
 94.  See Position Limits for Futures and Swaps, 76 Fed. Reg. 71,626, 71,673 (Nov. 18, 2011) (codified at 
17 C.F.R. pts. 1, 150, 151).  This finding is based on the limited data currently available to the Commission 
relating to non-spot-month swap positions.  See id. at 71,672-73.  The Commission concludes that only a 
limited number of traders will be at or near the limits, allowing for sufficient liquidity.  See id. at 71,673. 
 95.  See id. at 71,679.  The CFTC asserts these costs are attributable to the congressional mandate that 
position limits be extended to cover economically equivalent swaps, and unless aggregation policy is extended 
to these swaps, the mandate is undermined.  See id. at 71,679 n.497. 
 96.  See id. at 71,674; see also Commodity Exchange Act, 7 U.S.C. § 19 (2006).  Congress has 
determined that excessive speculation resulting in sudden or unreasonable price fluctuations of a commodity is 
an undue burden on interstate commerce.  See Position Limits for Futures and Swaps, 76 Fed. Reg. at 71,674. 
 97.  See Position Limits for Futures and Swaps, 76 Fed. Reg. at 71,675.  The twenty-five-percent limit in 
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the “efficiency, competitiveness, and financial integrity of futures markets,” the 
Commission asserted position limits will prevent manipulative behavior and 
excessive speculation while maintaining market liquidity.98  Additionally, the 
CFTC, in relying on prior experience, said position limits would not disrupt the 
underlying price-discovery function for commodities.99 

The CFTC passed this rule on a commissioners’ vote of three to two with the 
majority justifying the position limits as preventing excessive speculation.100  
However, one of the two dissenting commissioners stated, “without empirical 
data, we cannot assure Congress that the limits we set will not adversely affect 
the liquidity and price discovery functions of affected markets.”101  Echoing a 
skeptical sentiment, Commissioner Michael V. Dunn acknowledged that the 
CFTC has not found evidence supporting the proposition that excessive 
speculation affects commodity prices nor that position limits would cure 
excessive speculation.102  Furthermore, market participants expressed concern 
by claiming the rule attempts to fix an unproven problem rather than the 
problems that caused the financial crisis.103 

 

the spot month maintains the current DCM levels.  See id.  Based on its experience, the Commission has 
determined this level is effective in diminishing excessive speculation.  See id.  Furthermore, the CFTC 
selected the general 10-2.5% formula for the non-spot month based on its experience in overseeing non-spot-
month DCM limits.  See id.  The 10-2.5% formula limits a single trader to 10% of open interest for the first 
25,000 contracts of a given commodity and then 2.5% of the open interest thereafter.  See supra note 77 and 
accompanying text (explaining non-spot-month limit formula). 
 98.  See Position Limits for Futures and Swaps, 76 Fed. Reg. at 71,675.  “To the extent that the position 
limit formulas achieve these objectives, the final rules should protect the efficiency, competitiveness, and 
financial integrity of futures markets.”  Id. 
 99.  See id.  The Commission cited its historical experience with DCM position limits to claim the 
position-limit-level formulas would not negatively affect the price discovery function.  See id. 
 100.  See Debbie Carlson, CFTC Position Limits Rule Divides Agency, Angers Market Participants, 
FORBES, Oct. 19, 2011, 1:55 PM, http://www.forbes.com/sites/kitconews/2011/10/19/cftc-position-limits-rule-
divides-agency-angers-market-participants/.  The CFTC hopes that these limits “will eliminate wide price 
swings and create a more true market.”  Id. 
 101.  See Longstreth, supra note 48 (quoting dissenting commissioner’s statement after vote); see also 
John Kemp, More Cost-Benefit Analysis Will Not Help CFTC, REUTERS, Feb. 24, 2012, 
http://www.reuters.com/article/2012/02/24/column-cftc-rulemaking-idUSL5E8DO74P20120224 (arguing 
CFTC should have to prove benefits of rule before public introduction).  In particular, CFTC Commissioner 
Scott O’Malia, complained about the lack of cost-benefit analysis concerning the position-limit rule.  See id.  
O’Malia stated, “Our inability to develop a quantitative analysis, or develop a reasonable comparative analysis 
of legitimate options, hurts the credibility of this Commission and undermines the quality of our rules.”  Id. 
 102.  See Michael V. Dunn, Comm’r, U.S. Commodity Futures Trading Comm’n, Opening Statement, 
Public Meeting on Proposed Rules Under Dodd-Frank Act (Jan. 13, 2011), available at 
http://www.cftc.gov/PressRoom/SpeechesTestimony/dunnstatement011311.  Commissioner Dunn voted in 
favor of the proposed rule so that more evidence may be gathered.  See id.  Despite his skepticism, 
Commissioner Dunn explained, “With the passage of the Dodd-Frank Act the CFTC now clearly has a mandate 
to set position limits on commodity markets and the OTC markets, as appropriate, to diminish, eliminate, or 
prevent excessive speculation.”  Id. 
 103.  See Carlson, supra note 100.  The CFTC has said new position limits will have little effect on market 
values.  See id.  Also, commodity traders are likely to find ways around these rules by using leverage and 
foreign-entity vehicles.  See id. 
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5.  Recent Remand of Position-Limit Rule 

In December 2011, two Wall Street trade groups sued the CFTC in the 
United States Court of Appeals for the District of Columbia, challenging the 
newly finalized commodity position-limit rule.104  The lawsuit alleged the rule 
is procedurally flawed and lacks a reasoned basis, potentially hurting the 
industry as a whole.105  The court dismissed this lawsuit on jurisdictional 
grounds; however, the plaintiffs refiled the suit in the United States District 
Court for the District of Columbia.106 

In its September 2012 decision, the court granted the International Swaps 
and Derivatives Association’s (ISDA) motion for summary judgment and 
remanded the rule back to the CFTC.107  The ISDA asserted a variety of claims 
in the lawsuit:  mainly that the CFTC failed to determine the rule was necessary 
and appropriate as required by the CEA, and that there was an insufficient cost-
benefit analysis.108  However, the court decided the case solely on the issue of 
whether Dodd-Frank mandated the CFTC to find necessity before promulgating 
position limits for commodity derivatives.109  In answering this question 
affirmatively, the court looked at the statutory language of the CEA and 
determined the CFTC does not have the discretion to ignore the necessity 

 

 104.  See Nick Paraskeva, Cost-Benefit Lawsuits Snarl Dodd-Frank Implementation, REUTERS, Dec. 9, 
2011, http://blogs.reuters.com/financial-regulatory-forum/2011/12/09/cost-benefit-lawsuits-snarl-dodd-frank-
implementation/ (outlining basis for lawsuit).  The Securities Industry and Financial Markets Association 
(SIFMA) and the International Swaps and Derivatives Association (ISDA) brought the suit against the CFTC 
under the Administrative Procedure Act, which requires regulators to examine evidence and show a reasoned 
basis for promulgated rules.  See id.; see also Longstreth, supra note 48. 
 105.  See Christopher Doering, Wall St. Sues CFTC over Commodity Trading Crackdown, REUTERS, Dec. 
5, 2011, http://newsandinsight.thomsonreuters.com/Securities/News/2011/12_-_December/Wall_St_sues_ 
CFTC_over_commodity_trading_crackdown/.  ISDA CEO Conrad Voldstad criticized the rule, saying, “The 
evidence is overwhelming that position limits are, at best, unnecessary and may, at worst, negatively impact 
commodity markets and users.”  Id.  The plaintiffs argue the rule will increase market volatility while 
decreasing liquidity.  See id.  The lawsuit also claims the CFTC “grossly misinterpreted its statutory authority” 
when concluding that Dodd-Frank required the establishment of such limits.  See Longstreth, supra note 48 
(detailing complaint). 
 106.  See Int’l Swaps & Derivatives Ass’n v. CFTC, No. 11-cv-2146 (RLW), 2012 WL 4466311 (D.D.C. 
Sept. 28, 2012); Tom Schoenberg, CFTC Position Limits Rule Dismissed by U.S. Appeals Court in D.C., 
BLOOMBERG, Jan. 20, 2012, http://www.bloomberg.com/news/2012-01-21/cftc-position-limits-rule-lawsuit-
dismissed-by-u-s-appeals-court-in-d-c-.html.  The Appeals Court dismissed the suit, saying it lacked subject-
matter jurisdiction and must first be considered by a district court.  See Schoenberg, supra.  Counsel for SIFMA 
vowed to “move forward quickly in the district court.”  Id.  By dismissing the lawsuit, the appeals court 
rejected a request to put the rule on hold while the suit was considered.  See id.  As a result, the regulation 
became effective on January 17, 2012.  See 17 C.F.R. § 151.1 (2012). 
 107.  See Int’l Swaps & Derivatives Ass’n, 2012 WL 4466311, at *25. 
 108.  See id. at *6.  The ISDA asserted other claims including:  arbitrary and capricious agency action in 
promulgating the rule; arbitrary and capricious agency action in establishing specific limits and related 
requirements; failure to provide interested parties an opportunity to participate in rulemaking; and claim for 
injunctive relief.  See id. 
 109.  See id. at *2.  “The precise question . . . is whether the language of Section 6a(a)(1) clearly and 
unambiguously requires the Commission to make a finding of necessity prior to imposing position limits.  The 
answer is yes.”  Id. at *10. 
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requirement.110  Because there was no dispute that the CFTC failed to find 
position limits were necessary and appropriate, the statutory interpretation 
doomed the rule to remand.111  Also, because the case was decided on this issue 
alone, the court determined that the other claims, including the sufficiency of 
the cost-benefit analysis, need not be addressed.112  The CFTC subsequently 
voted to appeal this decision.113 

C.  Recent Court Decisions Affecting CFTC Rulemaking 

In the wake of Dodd-Frank, several industry groups are examining ways the 
rules it inspires may be challenged in court.114  This effort was ignited by a case 
decided in the D.C. Circuit, Business Roundtable v. SEC,115 which vacated an 
SEC “proxy access” rule that would have required public companies to include 
shareholder-nominated candidates on their proxy ballots.116  In this case, the 
plaintiffs argued that the SEC failed to perform a proper cost-benefit analysis of 
the rule.117  In its analysis, the court recognized that the SEC has an obligation 

 

 110.  See id. at *11.  The text of the statute requires the CFTC to set limits “as the Commission finds are 
necessary to diminish, eliminate, or prevent [excessive speculation].”  7 U.S.C. 6a(a)(1) (Supp. IV 2010).  The 
court concluded that this necessity finding must be satisfied before the promulgation of the rule.  See Int’l 
Swaps & Derivatives Ass’n, 2012 WL 4466311, at *11.  The language of the statute did not unambiguously 
mandate the CFTC to set limits without regard to necessity.  See id. at *16. 
 111.  See Int’l Swaps & Derivatives Ass’n, 2012 WL 4466311, at *7 (finding no dispute CFTC did not find 
position limits necessary).  The court pointed to the CFTC commissioners’ own remarks acknowledging there 
was no evidence proving that position limits were necessary or effective.  See id. at *3-4. 
 112.  See Int’l Swaps & Derivatives Ass’n v. CFTC, No. 11-cv-2146 (RLW), 2012 WL 4466311, at *23 
(D.D.C. Sept. 28, 2012). 
 113.  See Mike Kentz, Position Limits Appeal, New Rule on the Way, REUTERS, Nov. 15, 2012, 
http://www.reuters.com/article/2012/11/15/markets-credit-idUSL1E8MFCKZ20121115.  In addition to the 
appeal, the CFTC will also likely file a new rule.  Id. 
 114.  Ben Protess, Court Ruling Offers Path to Challenge Dodd-Frank, N.Y. TIMES DEALBOOK (Aug. 17, 
2011, 8:41 PM), http://dealbook.nytimes.com/2011/08/17/court-ruling-offers-path-to-challenge-dodd-frank/. 
 115.  647 F.3d 1144 (D.C. Cir. 2011). 
 116.  See id. at 1148 (suggesting case started trend to challenge Dodd-Frank provisions); see also 
Litigation Eroding Wall Street Reform, TAMPA BAY TIMES, Aug. 29, 2011, at 10A, available at 2011 WLNR 
17082385 (giving overview of Business Roundtable circumstances).  The rule gave large shareholders the 
ability to place candidates’ names on ballots with those of company-nominated candidates, making them more 
accountable to the shareholders.  See id.  The rule’s purpose was to address shareholder complaints that the 
available procedures for nominating directors were too costly and did not offer a reasonable opportunity to 
participate in the corporate nomination process.  See Cydney Posner, SEC Adopts Proxy Access, COOLEY LLP 
(Aug. 25, 2010), http://www.cooley.com/64164. 
 117.  Cydney Posner, Say Farewell to Proxy Access⎯At Least for Now, COOLEY LLP (July 22, 2011), 
http://www.cooley.com/65310.  The plaintiffs argued the SEC used inconsistent data by relying on a study 
finding that fifteen percent of companies would have their nominees challenged under the new rule, but then 
using a lower estimate of this increase in challenges when calculating the rule’s costs.  See id. 
 

The petitioners argue the Securities and Exchange Commission promulgated the rule in violation of 
the Administrative Procedure Act because, among other reasons, the Commission failed adequately 
to consider the rule’s effect upon efficiency, competition, and capital formation, as required by 
Section 3(f) of the Exchange Act and Section 2(c) of the Investment Company Act of 1940 . . . .” 
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to apprise itself of relevant economic data and make an informed decision 
about a potential rule based on its effect on “efficiency, competition, and 
capital formation.”118  The court agreed with the plaintiffs and vacated the rule, 
stating “the Commission inconsistently and opportunistically framed the costs 
and benefits of the rule; failed adequately to quantify the certain costs or to 
explain why those costs could not be quantified; neglected to support its 
predictive judgments; contradicted itself; and failed to respond to substantial 
problems raised by commenters.”119 

In this case, the plaintiffs contended the SEC neglected to quantify new costs 
to companies due to adding shareholder nominees to the proxy and did not 
substantiate the rule’s benefits.120  In the rule, the SEC anticipated infrequent 
shareholder contests due to the minimum amount and duration of ownership, 
and therefore made no attempt to quantify costs of a contest.121  The court ruled 
that the SEC’s failure to estimate costs of a contest, or to explain why 
estimating these costs was impossible, was a violation of the Commission’s 
statutory obligation to assess the economic impact of the rules it 
promulgates.122  Business Roundtable provides an adjudicatory framework by 
which the cost-benefit analyses of SEC and CFTC rules may be judged.123  
Two essential guidelines of this framework are that costs of a rule must be 
adequately quantified and the rulemaker must support its predictive 
judgments.124 

Prior to Business Roundtable, the Court of Appeals for the D.C. Circuit 
decided the 2005 case of Chamber of Commerce v. SEC,125 in which the court 
remanded a rule regarding mutual fund governance adopted under the 
Investment Company Act of 1940.126  In this case, the SEC based justification 

 

Bus. Roundtable, 647 F.3d at 1146 (internal citation omitted). 
 118.  Bus. Roundtable, 647 F.3d at 1148.  The court asserted that the SEC’s failure to take economic 
consequences into account made a rule “arbitrary and capricious and not in accordance with law.”  Id.; see 5 
U.S.C. § 706(2)(A) (2006) (laying out statutory standard). 
 119.  Bus. Roundtable, 647 F.3d at 1148-49 (justifying holding of arbitrary rule).  “We agree with the 
petitioners that the Commission’s prediction directors might choose not to oppose shareholder nominees had no 
basis beyond mere speculation.”  Id. at 1150. 
 120.  See id. at 1149.  The plaintiffs also alleged that “it was arbitrary for the Commission not to estimate 
the costs of solicitation and campaigning that companies would incur to oppose candidates nominated by 
shareholders . . . .”  Id. at 1149-50. 
 121.  See Bus. Roundtable v. SEC, 647 F.3d 1144, 1150 (D.C. Cir. 2011) (evaluating SEC rulemaking). 
 122.  See id.  Although data about expenditures in traditional proxy contests was available, the SEC chose 
not to use this data in its analysis or make estimates about the most plausible scenarios.  See id. 
 123.  See supra notes 118-22 and accompanying text (explaining court’s basis of reasoning for vacating 
“proxy access” rule). 
 124.  See supra note 119 and accompanying text (identifying SEC’s failures and providing reasoning for 
vacation of proxy-access rule). 
 125.  412 F.3d 133 (D.C. Cir. 2005). 
 126.  See id. at 145; David S. Ruder, Balancing Investor Protection with Capital Formation Needs After 
the SEC Chamber of Commerce Case, 26 PACE L. REV. 39, 39-40 (2005) (summarizing holding of case).  In 
order for investment companies to take advantage of exemptive rules allowing transactions otherwise 
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for the rule on “its own and its staff’s experience” and declined to adequately 
quantify the costs of the rule.127  The court determined this was inadequate and 
“does not excuse the Commission from its statutory obligation to determine as 
best it can the economic implications of the rule it has proposed.”128  The court 
explained that although the SEC could not assess the cost of the rule to the 
mutual fund industry as a whole, it could have easily estimated the cost to a 
single fund and assessed its effect.129 

In addition to the costs, the SEC failed to adequately quantify the benefits of 
the rule.130  By ignoring this benefit analysis, the SEC dismissed “empirical 
data suggesting that the proposed rule might have harmful effects.”131  This 
case suggests that although a rulemaker is not required to conduct a statistical 
analysis for every rule, it would be in the best interests of the rule for the 
rulemaker to do so when the numbers are available.132 

 

prohibited by the Investment Company Act, the rule required seventy-five percent of investment company 
board members, including the chairman, to be independent of the advisor.  See id. at 45.  The SEC justified the 
rule by saying that, because conflicts of interest are inherent between mutual funds and the investment advisers 
who run them, it is necessary for independent directors to oversee and manage these conflicts.  See id. at 46. 
 127.  Chamber of Commerce, 412 F.3d at 142-43.  Based on its own experience, comment letters, limited 
empirical data, and other evidence, the SEC concluded that an independent chairman “can provide benefits and 
serve other purposes apart from achieving high performance of the fund.”  Id. at 142 (internal citation omitted).  
The SEC claimed it did not have a reliable basis for determining the costs associated with electing independent 
directors.  See id. at 143.  This meant it could only determine a range within which the costs of the rule would 
fall.  See id.  Additionally, the SEC claimed that the rule would prevent problems such as late trading and 
market timing while improving investor confidence.  See Edward Sherwin, The Cost-Benefit Analysis of 
Financial Regulation:  Lessons from the SEC’s Stalled Mutual Fund Reform Effort, 12 STAN. J.L. BUS. & FIN. 
1, 25 (2006).  The SEC declined to assess these circumstances quantitatively, noting that the benefits were real, 
although not easily quantifiable.  See id. 
 128.  Chamber of Commerce, 412 F.3d at 143.  When faced with uncertain evidence, an agency must make 
an informed decision about which competing estimate is the most probable, and guess as to which one is 
correct, even if the estimate will be imprecise.  See Pub. Citizen v. Fed. Motor Carrier Safety Admin., 374 F.3d 
1209, 1221 (D.C. Cir. 2004).  The SEC’s attempts to avoid quantifying costs⎯by asserting that data did not 
exist, could not be obtained, or depended solely on the independent decision-making of the regulated 
funds⎯made the rule arbitrary.  See Sherwin, supra note 127, at 30 (analyzing court’s rationale). 
 129.  See Chamber of Commerce, 412 F.3d at 144.  The SEC stated that an independent chairman may hire 
additional staff, but it had no reliable basis for estimating these costs.  See id.  The court contended, in the 
absence of the ability to adequately quantify costs for the industry as a whole, an estimate of the costs to one 
fund would have been helpful in assessing the overall effect on efficiency, competition, and capital formation.  
See id. 
 130.  See Sherwin, supra note 127, at 26 (expanding assessment of SEC rulemaking flaws).  The majority 
of the SEC commissioners voting in favor of the rule asserted benefits would come at minimal costs to the 
funds, favoring qualitative analysis over the need for verification by empirical evidence.  See id. 
 131.  Id.  SEC chairmen voting against the rule noted the majority had decided to adopt a rule with certain 
costs but uncertain benefits.  See id. 
 132.  See Ruder, supra note 126, at 48-49 (summarizing lessons gleamed from case).  “While recognizing 
that economic analysis of regulation is difficult and not always precise, the court still demanded that the agency 
undertake some effort to quantify the costs of the rules it promulgated.”  See Sherwin, supra note 127, at 31. 
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III.  ANALYSIS 

A.  New Position Limits Are Not Justified 

The International Swaps & Derivatives Ass’n court made it clear that the 
statute did not unambiguously mandate that the CFTC promulgate position 
limits without an initial finding that they are necessary.133  The court also made 
clear that there was no dispute that the CFTC did not make a necessity finding 
before promulgation of the rule.134  In the event of an unsuccessful appeal by 
the CFTC of the district-court decision to remand the rule, the CFTC’s current 
analysis will not be sufficient to satisfy the necessity requirement.135 

The CFTC cited only antiquated studies from the 1920s and 1930s 
purporting to tie wild price fluctuation to excessive speculation.136  The CFTC 
ignored modern commenter-submitted studies that refute a connection between 
speculation and price swings.137  If the CFTC had considered these studies, it 
might have concluded that the connection between excessive speculation and 
drastic price movement is an unjustified theory, unworthy of being the basis for 
the promulgation of controlling rules.138 

Just as the Business Roundtable court determined that the SEC 
“inconsistently and opportunistically framed the costs and benefits of the 
[proxy-access] rule,” the CFTC ignored thirty-eight commenter studies 
regarding the impact of speculative activity in futures markets.139  However, the 
next paragraph of its cost-benefit analysis opportunistically discussed the 
merits of studies that are favorable to the idea that position limits are important 
in the control of commodity prices, while giving little regard to studies 

 

 133.  See Int’l Swaps & Derivatives Ass’n v. CFTC, No. 11-cv-2146 (RLW), 2012 WL 4466311, at *16 
(D.D.C. Sept. 28, 2012). 
 134.  See note 111 and accompanying text (discussing CFTC’s acknowledgment of insufficient evidence 
supporting necessity finding). 
 135.  See infra notes 136-46 and accompanying text. 
 136.  See Position Limits for Derivatives, 76 Fed. Reg. 4752, 4754 (proposed Jan. 26, 2011) (finalized at 
76 Fed. Reg. 71,626 (Nov. 18, 2011)) (providing basis for previous congressional action regarding commodity 
position limits).  Congress declared that sudden commodity price fluctuations caused by excess speculation are 
an undue and unnecessary burden on interstate commerce.  See id. 
 137.  See Position Limits for Futures and Swaps, 76 Fed. Reg. 71,626, 71,663-64 (Nov. 18, 2011) (codified 
at 17 C.F.R. pts. 1, 150, 151) (explaining CFTC’s basis for ignoring submitted studies concerning connection 
between excessive speculation and price swings).  The CFTC ignored some studies on the impact of 
speculation on the futures market because the studies did not address the fact that Congress mandated position 
limits.  See id. 
 138.  See Bailin, supra note 53; see also supra note 76 (detaching large positions in non-spot month and 
fluctuation of underlying commodity prices); supra note 101 and accompanying text (identifying dissenting 
commissioners’ concerns about lack of cost-benefit analysis and potential detrimental market effects); see also 
Büyükşahin & Harris, supra note 58, at 3 (refuting connection between speculation and price volatility). 
 139.  See Position Limits for Futures and Swaps, 76 Fed. Reg. at 71,663-64 (identifying commenter studies 
and explaining why not considered by Commission); Bus. Roundtable v. SEC, 647 F.3d 1144, 1148-49 (D.C. 
Cir. 2011) (explaining court’s basis of reasoning when vacating proxy-access rule). 
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presenting counter-arguments.140  As Business Roundtable tells us, the CFTC is 
obliged to use economic data to make an informed decision about a rule and its 
effect on efficiency, competition, and capital formation.141  The CFTC failed to 
fulfill this guideline by neglecting to explain the benefits of the rule, aside from 
satisfying a congressional determination that excessive speculation is an undue 
burden on society, curable with position limits.142  In doing so, the CFTC has 
also failed to satisfy Congress’s intent in NSMIA⎯to clear out rules that pose 
an impediment to the proper functioning of securities markets and the 
formulation of capital.143 

Even if an appeal is successful and the rule is found to be mandated by 
Congress, not subject to the CFTC’s discretion, the CFTC may still have 
trouble defending the level of the limits.144  Without quantifying the benefits of 
the rule, determination of their effect on efficiency, competition, and capital 
formation cannot be made.145  Further, absent sufficient assessment of the costs 
of the rule, a proper cost-benefit analysis as mandated by the APA and NSMIA 
is not possible.146 

B.  The CFTC Has Performed an Insufficient Cost-Benefit Analysis 

In the event that an appeal of the district-court decision is successful, 
determining that the CFTC was not required to satisfy a necessity requirement, 
the rule is still likely to fail due to insufficient cost-benefit analysis.147  In 
several instances of its analysis, the CFTC falls short of the requirement to 
adequately quantify the costs of a rule, and in the absence of such 
quantification, an explanation must be provided.148  While acknowledging that 

 

 140.  See Position Limits for Futures and Swaps, 76 Fed. Reg. at 71,664 (explaining commenter studies 
regarding position limit effects on speculative activity).  Studies discussed by the CFTC favorable to position 
limits include quotes from three authors.  See id.  When citing studies unfavorable to the CFTC’s position, 
justification behind its reasoning was relegated to the footnotes.  See id. 
 141.  Bus. Roundtable, 647 F.3d at 1148 (outlining SEC’s obligation in its rulemaking).  Failure to take 
economic consequences into account was a factor in invalidating the proxy-access rule.  See id. 
 142.  See Doering, supra note 105 (expressing concern that limits rule will have little or no effect on 
commodity market); see also Position Limits for Futures and Swaps, 76 Fed. Reg. at 71,663-64 (disagreeing 
with commenters who say CFTC must determine economic consequences of rule). 
 143.  See supra note 45 and accompanying text (discussing congressional intent behind NSMIA provision).  
Congress intended to eliminate rules that acted as impediments to the efficient functioning of the market.  See 
id. 
 144.  See Longstreth, supra note 48 (arguing level of limits set by CFTC arbitrary and subject to 
nullification). 
 145.  See Kemp, supra note 101 (identifying concerns of dissenting commissioners).  Lack of cost-benefit 
analysis poses risk that imposed limits may adversely affect the commodities market.  See id.  Kemp argues 
that the CFTC should have to prove the benefits of its rules outweigh the costs before those rules are introduced 
to the public.  See id. 
 146.  See infra Part III.B (discussing inadequacies of CFTC’s cost-benefit analysis). 
 147.  See infra notes 148-63 and accompanying text. 
 148.  Position Limits for Futures and Swaps, 76 Fed. Reg. 71,626, 71,665 (Nov. 18, 2011) (codified at 17 
C.F.R. pts. 1, 150, 151).  The CFTC cites lack of access to traders’ business models and a large degree of 
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market participants will incur certain costs with regard to monitoring, 
recordkeeping, technology, and strategy changes, the CFTC does not believe 
that quantifying these costs is feasible because they would vary among market 
participants.149  In light of Chamber of Commerce, this analysis insufficiently 
explains why costs could not be quantified, because the CFTC could have 
estimated the costs of a strategy change to a single entity in order to aid an 
assessment of the effect on the industry as a whole.150 

Another example of the CFTC’s failure to quantify costs is its assessment of 
non-spot-month limits.151  Although the CFTC endeavors to quantify the 
number of traders that may be affected, it stops short of quantifying monetary 
costs to those affected, instead describing costs as “minimal for most market 
participants.”152 

Where the CFTC endeavors to quantify costs, it offers a vast range of 
potential costs without any specificity.153  For instance, in assessing the costs to 
a firm implementing position limits for the first time, the CFTC offers 
unreasonably broad and unhelpful ranges of 40 to 1000 labor hours, $5000 to 
$100,000 in annualized start-up costs, and $1000 to $20,000 in annual 
maintenance costs.154 

On several occasions, and in violation of the Business Roundtable guideline 
that a rulemaker support its predictive judgments, the CFTC has made 
assertions or estimates without basis, including, for example, an estimate that 
traders currently monitoring pre-existing limits will incur “minimal” costs.155  

 

variation as reasons for its failure to attempt quantification.  See id.; supra notes 82-84 and accompanying text 
(identifying categories of costs but failing to quantify). 
 149.  See Position Limits for Futures and Swaps, 76 Fed. Reg. at 71,665 (explaining CFTC’s lack of 
quantification in these areas).  The CFTC contends that the variety of business models among market 
participants makes accurate estimates impractical; thus, the CFTC abandons quantification in this area.  Id.; see 
also id. at 71,672 (noting difficulties in quantifying costs arising from varying business models and lack of 
data).  The CFTC asserts that costs to market participants in non-spot-month contracts cannot be quantified 
because commenters have not provided data to form a basis.  See id. 
 150.  See Chamber of Commerce v. SEC, 412 F.3d 133, 144 (D.C. Cir. 2005) (explaining court’s 
reasoning).  The court held that although the SEC could not assess the rule’s costs to the mutual fund industry 
as a whole, it could have assessed the costs to one fund and used this as a basis to estimate the costs to the 
industry.  See id. 
 151.  See Position Limits for Futures and Swaps, 76 Fed. Reg. at 71,672 nn.449-50 (estimating number of 
traders affected by non-spot-month position limits).  Although the CFTC attempts to estimate the number of 
affected market participants, it fails to quantify costs for those affected.  See id. at 71,672-73. 
 152.  See id. at 71,667 (describing costs associated with monitoring intraday positions). 
 153.  See infra note 154 and accompanying text (providing example of large-range cost estimates). 
 154.  See Position Limits for Futures and Swaps, 76 Fed. Reg. 71,626, 71,667 (Nov. 18, 2011) (codified at 
17 C.F.R. pts. 1, 150, 151) (providing cost ranges and explaining greater specificity not possible due to 
business variation); see also Chamber of Commerce, 412 F.3d at 143 (asserting standard for acceptable cost 
estimates).  When faced with uncertain evidence, an agency must make an informed decision about which 
competing estimate is the most probable and guess as to which one is correct, even if the estimate will be 
imprecise.  See Chamber of Commerce, 412 F.3d at 143. 
 155.  See Bus. Roundtable v. SEC, 647 F.3d 1144, 1148-49 (2011) (explaining court’s basis of reasoning 
when vacating proxy-access rule); Position Limits for Futures and Swaps, 76 Fed. Reg. at 71,666 (describing 
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The Commission, despite quantifying an hourly wage basis on pre-existing 
data, arbitrarily and without basis, estimated a systems-adjustment period of 
“two or three labor weeks.”156  Another example of an arbitrary prediction by 
the CFTC is its assertion that non-spot-month limits will ensure sufficient 
liquidity for hedgers and that the price discovery function of the underlying 
market will not be disturbed.157  The justifications for these assertions were 
based on unconvincing, unquantified reasoning, including an affirmation that 
costs will be “minimal.”158  This is coupled with the excuse that the 
Commission cannot quantify the number of market participants affected by the 
rule because the data was not provided by commenters.159 

Finally, in the rule at hand, the CFTC relies heavily on its experience in the 
commodity market to justify its assertions, which is in violation of the 
Chamber of Commerce guideline that a rulemaker may not base its justification 
of a rule solely on its own experience in an industry.160  For instance, the 
Commission cites its industry experience when concluding that the 
maintenance of current DCM spot-month limits is adequate in controlling 
excess speculation, yet offers no data to show how these current limits operate 
or whether a different level will have more beneficial effects.161  Another 
example of this is where the CFTC excuses itself from estimating the number 
of traders that would be affected by limits on cash-settled contracts, as opposed 
to physical-delivery contracts.162  The CFTC estimates this ratio to be one-to-
one without justification outside its experience in the swaps market and 

 

cost structure to traders dealing with current DCM position limits).  The CFTC asserts, without basis, 
implementation costs of monitoring systems would require “two or three labor weeks.”  Position Limits for 
Futures and Swaps, 76 Fed. Reg. at 71,666. 
 156.  Position Limits for Futures and Swaps, 76 Fed. Reg. at 71,666 (providing basis for hourly 
implementation cost but not duration). 
 157.  See id. at 71,673 (predicting liquidity in commodities market and nondisturbance of price-discovery 
function).  The CFTC predicts only a limited number of traders will contend with the limit level, which will not 
decrease liquidity.  See id. 
 158.  See supra notes 92-94 and accompanying text (discussing CFTC’s cost-benefit analysis of non-spot-
month limits).  The costs of strategy changes due to new limits were not quantified because of lack of access to 
market participants’ business models.  See Position Limits for Futures and Swaps, 76 Fed. Reg. at 71,672. 
 159.  See Position Limits for Futures and Swaps, 76 Fed. Reg. at 71,672 (noting difficulties in quantifying 
costs because of varying business models and lack of data).  Commenters did not provide any data containing 
potential impacts of the rules on traders.  See id. 
 160.  See supra notes 127-28 and accompanying text (discussing industry experience may not excuse 
rulemaker from performing quantitative analysis).  The court indicated that industry experience alone is no 
substitute for quantified estimates based on reliable data in certain situations.  See Sherwin, supra note 127, at 
1; see also Chamber of Commerce v. SEC, 412 F.3d 133, 142-44 (D.C. Cir. 2005). 
 161.  See Position Limits for Futures and Swaps, 76 Fed. Reg. 71,626, 71,669 (Nov. 18, 2011) (codified at 
17 C.F.R. pts. 1, 150, 151) (justifying limits based on experience overseeing DCM-imposed limits).  All of the 
twenty-eight referenced contracts currently have some form of spot-month limits in place.  See id.  The CFTC 
reasons that large position holders already incur costs associated with these limits and that federally mandated 
limits will not impose an additional burden.  See id. 
 162.  See id. at 71,670.  The CFTC relies on its understanding of the swaps market in certain commodities 
to determine that a one-to-one ratio is appropriate between cash-settled and physical-delivery contracts.  See id. 
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otherwise explaining that its data does not support these numbers.163 

IV.  CONCLUSION 

The CFTC’s establishment of position limits on commodity futures and 
derivatives is an issue that has provoked an emotional response from 
participants in commodity markets.  The Commission believes this policy will 
prevent speculation from causing wild price swings, while traders assert this 
connection is unproven and the policy’s costs will far outweigh any benefit.  As 
this Note goes to press, the merits of this rule are being challenged in District of 
Columbia federal courts.  In line with the decision in Business Roundtable, 
should a cost-benefit analysis quality assessment come before the court, it will 
likely determine the CFTC’s quantification of costs and benefits of position 
limits is inadequate, invalidating the regulation, and removing some of the teeth 
from the Dodd-Frank Act. 

Andrew Notini 

 

 163.  See id. 
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