
  

 

Constitutional Law⎯State-Funded Use of Religious Facilities for Public High 
School Ceremonies Violates the Establishment Clause⎯Doe ex rel. Doe v. 
Elmbrook School District, 687 F.3d 840 (7th Cir.), petition for cert. filed, 81 
U.S.L.W. 3371 (U.S. Dec. 20, 2012) (No. 12-755) 

 
The First Amendment to the United States Constitution embodies one of the 

country’s founding principles⎯separation of church and state⎯by prohibiting 
Congress from enacting laws that either respect a religious establishment or 
prohibit the people’s free exercise of religion.1  Analysis of issues arising under 
violation of the Establishment Clause consists of numerous, competing tests 
presented by the Supreme Court.2  In Doe ex rel. Doe v. Elmbrook School 
District,3 the Seventh Circuit considered two such tests and held that an 
unacceptable amount of religious endorsement and coercion occurred when 
high school graduation ceremonies were held inside a church.4 

Elmbrook is a municipal entity with two major public high schools, 
Brookfield Central and Brookfield East.5  In 1999, Brookfield Central seniors 
requested the school’s graduation ceremony in 2000 be moved from the school 
gymnasium, which lacked air conditioning and comfortable seating, to 
Elmbrook Church.6  The request was permitted by the District Superintendent 
and the School Board President, both of whom were members of the church.7  
Brookfield East followed a similar process two years later, and for 
approximately a decade both schools held their graduation ceremonies in the 
“auditorium/sanctuary” of Elmbrook Church.8  Approximately fifteen locations 
were suggested as sites for the schools’ graduation ceremonies, all but two of 
which were entirely secular; nevertheless, each year the church remained the 
students’ preferred location.9  In response to criticism, the Superintendent noted 
 

 1.  See U.S. CONST. amend. I; Sch. Dist. of Abington Twp. v. Schempp, 374 U.S. 203, 233-39 (1963) 
(Brennan, J., concurring) (discussing Framers’ intent in drafting Establishment Clause through analysis of 
Thomas Jefferson’s letters). 
 2.  See ERWIN CHEMERINSKY, CONSTITUTIONAL LAW:  PRINCIPLES AND POLICIES 1202-06 (3d ed. 2006) 
(describing frequent lack of application of Lemon test in favor of competing tests). 
 3.  687 F.3d 840 (7th Cir.), petition for cert. filed, 81 U.S.L.W. 3371 (U.S. Dec. 20, 2012) (No. 12-755). 
 4.  See id. at 844. 
 5.  See id. 
 6.  See id. at 844-45.  The students noted in their request that the church provided an air-conditioned 
space, cushioned seats, handicap accessibility, and ample parking.  Id. 
 7.  See 687 F.3d at 845. 
 8.  See id. at 844-45.  Brookfield Central also used the church’s chapel to hold its Senior Honors Night.  
Does 1 v. Elmbrook Joint Common Sch. Dist. No. 21, No. 09-C-0409, 2010 U.S. Dist. LEXIS 72354, at *9 
(E.D. Wis. 2010), rev’d, 687 F.3d 840 (7th Cir. 2012).  Both schools put the decision to a student vote each 
year until 2005, from which point the schools presumed the church as the favored location and merely verified 
it with senior class officers.  Id. at *11-12. 
 9.  See Does 1 v. Elmbrook Joint Common Sch. Dist. No. 21, No. 09-C-0409, 2010 U.S. Dist. LEXIS 
72354, at *11-12 (E.D. Wis. 2010), rev’d, 687 F.3d 840 (7th Cir. 2012). 
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that the District intended to relocate the ceremonies to the schools’ 
gymnasiums after renovations were complete.10 

Elmbrook Church is a Christian evangelical and nondenominational 
institution with an atmosphere that is “indisputably and emphatically 
Christian.”11  The church refused requests to veil a fifteen-to-twenty-foot cross 
dominating the sanctuary, and religious materials such as bibles, hymnal books, 
and donation envelopes remained in place during the graduation ceremonies.12  
During at least the 2002 and 2009 graduation ceremonies, information booths 
containing religious literature were manned by church members.13 

Plaintiff Does consist of former and present students and their parents who 
have attended and plan to attend graduation ceremonies at Elmbrook Church.14  
Four of the Does pay property taxes to the District; in turn, the District pays the 
rental fees for the schools’ use of Elmbrook Church for graduation 
ceremonies.15  The Does indicated that they “felt uncomfortable, upset, 
offended, unwelcome, and/or angry” in attending graduation ceremonies at the 
church.16  They brought suit to challenge use of the church on four grounds, 
each relating to a distinct Establishment Clause test.17  The four grounds were:  
religious coercion; governmental endorsement of religion; excessive 
entanglement between government and religion; and impermissible use of 
taxpayer funds to promote religion.18 

The First Amendment begins with the language “Congress shall make no 
law respecting an establishment of religion, or prohibiting the free exercise 
thereof . . . .”19  The views of several historical figures have been utilized by 
courts in determining the Framers’ intent at the drafting of the First 
Amendment in an attempt to resolve the tension between the two contained 
clauses, the protection of religion and the protection from religion.20  The 

 

 10.  See 687 F.3d at 847. 
 11.  Id. at 842, 845.  The court noted the prevalence of religious symbols, decorations, and materials 
throughout the church and in areas where graduation participants and visitors congregated.  See id. at 845-46. 
 12.  See id. at 846-47. 
 13.  See id. at 846. 
 14.  See 687 F.3d at 847-48. 
 15.  See id. at 848 (describing Does’ taxpayer status); Does 1 v. Elmbrook Joint Common Sch. Dist., No. 
09-C-0409, 2010 U.S. Dist. LEXIS 72354, at *10 (E.D. Wis. 2010), rev’d, 687 F.3d 840 (7th Cir. 2012) 
(describing funding sources and amounts). 
 16.  687 F.3d at 848 (internal quotation marks omitted). 
 17.  See Does 1 v. Elmbrook Joint Common Sch. Dist., No. 09-C-0409, 2010 U.S. Dist. LEXIS 72354, at 
*23-24 (E.D. Wis. 2010), rev’d, 687 F.3d 840 (7th Cir. 2012) (discussing plaintiffs’ four challenges). 
 18.  See Does 1 v. Elmbrook Joint Common Sch. Dist., No. 09-C-0409, 2010 U.S. Dist. LEXIS 72354, at 
*23-24 (E.D. Wis. 2010), rev’d, 687 F.3d 840 (7th Cir. 2012). 
 19.  U.S. CONST. amend. I. 
 20.  See, e.g., Lynch v. Donnelly, 465 U.S. 668, 673 (1984) (attributing concept of wall of separation 
between church and state to Thomas Jefferson); Sch. Dist. of Abington Twp. v. Schempp, 374 U.S. 203, 213 
(1963) (quoting James Madison in support of religion); Everson v. Bd. of Educ., 330 U.S. 1, 11-15 (1947) 
(considering Thomas Jefferson and James Madison as leading figures in First Amendment’s construction); see 
also David Reiss, Jefferson and Madison as Icons in Judicial History:  A Study of Religion Clause 
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Framers, however, did not all share the same concerns regarding religion and 
the role of government, sparking criticism for this approach.21  Among the 
issues arising out of the uncertainty behind the Framers’ intent is whether the 
First Amendment should even be applied to the states, a question that, although 
resolved for over sixty years, remains in debate.22  In Everson v. Board of 
Education,23 the Supreme Court sought to establish what, at a minimum, the 
Establishment Clause means through historical analysis, while incorporating it 
through the Fourteenth Amendment for application to the states.24  

 

Jurisprudence, 61 MD. L. REV. 94, 99-107 (2002) (exploring use of four historical figures in Supreme Court 
Establishment Clause cases). 
 21.  See Sch. Dist. of Abington Twp. v. Schempp, 374 U.S. 203, 237 (1963) (calling quest for advice of 
Founding Fathers futile and misdirected); CHEMERINSKY, supra note 2, at 1184-85 (describing at least three 
different views taken among key Framers).  Three approaches to First Amendment jurisprudence evolved from 
these competing interpretations of the Founders’ intent:  strict separation, neutrality theory, and 
accommodation.  See CHEMERINSKY, supra note 2, at 1192-98 (summarizing interpretations of Establishment 
Clause).  Strict separation calls for the proverbial “wall between church and state” and posits that government 
should remain secular and religion private.  See id. at 1192 (explaining strict separation theory).  
Accommodationists encourage the prevalence of religion, believe government should accommodate it, and 
consider strict separation to be hostile toward it.  See id. at 1196-98 (analyzing accommodation theory).  
Neutrality theory falls between these views and instead of considering the Establishment and Free Exercise 
clauses independently, reads them together as meaning government cannot favor one religion over others, or 
over the lack of religion.  See id. at 1193 (explaining neutrality theory).  Collectively, the Establishment and 
Free Exercise clauses may be referred to as the Religion Clauses.  See id. at 1182-83 (discussing two provisions 
and referring to them collectively as Religion Clauses). 
 22.  See, e.g., Elk Grove Unified Sch. Dist. v. Newdow, 542 U.S. 1, 50 (2004) (Thomas, J., concurring) 
(“[T]he [Establishment] Clause made clear that Congress could not interfere with state establishments . . . .”); 
Zelman v. Simmons-Harris, 536 U.S. 639, 678-79 (2002) (Thomas, J., concurring) (questioning whether 
Religion Clauses should constrain state action); Lee v. Weisman, 505 U.S. 577, 641 (1992) (Scalia, J., 
dissenting) (arguing Establishment Clause adopted to protect state establishments of religion); see also Akhil 
Reed Amar, The Bill of Rights as a Constitution, 100 YALE L.J. 1131, 1157-62 (1991) (arguing Establishment 
Clause limits Congress rather than states); Ira C. Lupu & Robert W. Tuttle, Federalism and Faith, 56 EMORY 

L.J. 19, 19-21 (2006) (exploring disabling effect on states creating own religion policies). 
 23.  330 U.S. 1 (1947). 
 24.  See Everson v. Bd. of Educ., 330 U.S. 1, 15-16 (1947) (describing strict separationist 
characterizations of Establishment Clause).  The Supreme Court specifically extended the application of the 
Establishment Clause to the states by using its earlier extension of the First Amendment’s Free Exercise Clause 
in Murdock v. Pennsylvania.  See id. at 8, 15; Murdock v. Pennsylvania, 319 U.S. 105, 108 (1943) 
(incorporating First Amendment to states through Fourteenth Amendment).  Justice Black, writing the majority 
decision in Everson, quoted Jefferson’s “wall of separation,” yet found that the taxpayer-supported busing of 
parochial-school students did not violate the First Amendment.  See Everson v. Bd. of Educ., 330 U.S. 1, 16-17 
(1947).  Justice Rutledge, writing in dissent, also adopted a strict separationist prerogative based on a historical 
account of Madison’s opinions and writings.  See id. at 29-32 (Rutledge, J., dissenting).  Justice Black’s and 
Justice Rutledge’s historical accounts in Everson, and their uses of Jefferson and Madison for prevailing 
viewpoints, have been criticized as a “premeditated search-and-employ mission” to locate material in support 
of their “feelings.”  Donald L. Drakeman, Everson v. Board of Education and the Quest for the Historical 
Establishment Clause, 49 AM. J. LEGAL HIST. 119, 121 (2007) (arguing strict separationist approach arose out 
of convenience and judges’ fear of Roman Catholicism’s expansion).  Other historical figures indicated a belief 
at the time of the Constitution’s framing that the First Amendment’s protection of religious liberty meant that 
religion and government should be commingled to support each other.  See Reiss, supra note 20, at 104-05 
(portraying Joseph Story’s attack on Jefferson’s separationist ideals and view of Christianity as superior 
religion). 
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Approximately twenty years later, the Supreme Court retreated from the strict 
separationist approach in Everson, and emphasized a more neutral approach 
with “room for play” depending on fact-specific inquiries.25 

In an attempt to unify the analysis criteria for Establishment Clause 
violations, the Supreme Court in Lemon v. Kurtzman26 set out a test, whereby 
government activity is deemed a violation if it fails to meet any one of the 
following three prongs:  it must have a secular purpose; its principal or primary 
effect must be one that neither advances nor inhibits religion; and it must not 
foster an excessive government entanglement with religion.27  Nevertheless, 
application of the Lemon test is inconsistent and sometimes ignored.28  In 
Lynch v. Donnelly, the Supreme Court briefly referred to the test before 
immediately dismissing it by saying “we have repeatedly emphasized our 
unwillingness to be confined to any single test or criterion in this sensitive 
area.”29 

Following Lynch, the Supreme Court continued to move away from the 
Lemon test and focused on the coercive effect of religious activity in cases 
involving public-school children.30  In Lee v. Weisman, the Supreme Court 
ruled that recitation of prayers at a public-school graduation ceremony violates 
the First Amendment.31  The Court reasoned that, while attendance at 
graduation ceremonies is technically optional, students are not presented with a 
“real choice” to avoid such an important occasion so as to avoid participating in 
prayer.32  The Court echoed the same reasoning in Santa Fe Independent 

 

 25.  See Walz v. Tax Comm’n, 397 U.S. 664, 669 (1970) (setting “course of constitutional neutrality”).  
The Supreme Court in Walz also considered Everson to be discordant with itself, at once placing too much 
literal emphasis on the language of the Establishment Clause while failing to place such literal emphasis on 
“aid” to parochial schools.  Id. at 670-71. 
 26.  403 U.S. 602 (1971). 
 27.  See Lemon v. Kurtzman, 403 U.S. 602, 612-13 (1971) (reconciling previous precedent by presenting 
cumulative three-prong approach). 
 28.  See Marsh v. Chambers, 463 U.S. 783, 786 (1983) (reversing lower court’s opinion based on Lemon 
test); Larson v. Valente, 456 U.S. 228, 252 (1982) (setting aside Lemon test); see also Steven G. Gey, Religious 
Coercion and the Establishment Clause, 1994 U. ILL. L. REV. 463, 463 (1994) (critiquing movement toward 
abandoning Lemon test). 
 29.  Lynch v. Donnelly, 465 U.S. 668, 679 (1984) (dismissing Lemon test and citing instances where its 
analysis not useful).  In Lynch, the Court held that a city-sponsored crèche displaying the birth of Jesus was a 
traditional Christmas display in accordance with the nation’s religious history and was not an effort by the city 
to purposefully express advocacy for Christianity.  See id. at 680 (noting error in district court’s finding).  The 
Court also expressly took an accommodationist approach, stating that “the Constitution . . . affirmatively 
mandates accommodation, not merely tolerance, of all religions . . . .”  Id. at 673. 
 30.  See Santa Fe Indep. Sch. Dist. v. Doe, 530 U.S. 290, 299 (2000) (relying on Lee and focusing 
analysis on coercive effects of religious exercises in schools); Lee v. Weisman, 505 U.S. 577, 592 (1992) 
(stating prayer in public schools carries particular risk of coercion). 
 31.  See Lee v. Weisman, 505 U.S. 577, 587, 593 (1992) (citing Lemon but focusing on coercive effect on 
students). 
 32.  See Lee v. Weisman, 505 U.S. 577, 595 (1992) (stating graduation is “one of life’s most significant 
occasions” and not truly voluntary).  “Attendance may not be required by official decree, yet it is apparent that 
a student is not free to absent herself from the graduation exercise in any real sense of the term ‘voluntary’ . . . 
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School District v. Doe, where it determined that delivery of prayers before high 
school football games is also a First Amendment violation, and that public high 
school games are events at which individuals should not be subject to a 
“choice” between not attending and facing “personally offensive religious 
rituals.”33  The coercion test shows particular sensitivity toward protecting 
students not included within the religious majority from coerced participation 
in religious activities; however, the approach has been criticized for inhibiting 
communities’ ability to choose policies and practices.34 

In Elmbrook, the Seventh Circuit attempted to provide some structure to the 
existing Establishment Clause framework before proceeding to its analysis.35  
The court selected two tests⎯religious endorsement and religious 
coercion⎯out of the four discussed in the lower court, notably ignoring both 
the excessive entanglement and use of taxpayer funds analyses.36  Under the 
endorsement analysis, the Seventh Circuit paralleled the extent of the religious 
iconography and materials present during the graduation ceremony to an earlier 
Supreme Court decision that found impermissible the display of the Ten 
Commandments in a public-school classroom.37  The court reasoned that the 
religious material present, including a “15- to 20-foot tall Latin cross” that 
“[l]iterally . . . tower[ed] over the graduation proceedings,” pamphlets, posters, 
banners, bibles, hymnals, and the “sanctuary” itself in which the graduation 
ceremonies were held, created a “pervasively Christian” environment.38  
Additionally, the Seventh Circuit remarked that a reasonable observer could 
conclude that the District approved of the church’s message by its selection of 
such a location over other suitable venues.39  The dissent argued that a 
reasonable observer would understand the space to symbolize the landlord’s 
view, not the District’s view; that rental of the space was “an arm’s-length 
business transaction”; and that the District’s secular motivations in selecting 
 

.”  Id. 
 33.  See Santa Fe Indep. Sch. Dist. v. Doe, 530 U.S. 290, 310-312 (2000). 
 34.  See Cynthia V. Ward, Coercion and Choice Under the Establishment Clause, 39 U.C. DAVIS L. REV. 
1621, 1660 (2006) (emphasizing potential for social ostracism of dissenters and social pressure on vulnerable 
teenaged students); John P. Cronan, Case Note, A Political Process Argument for the Constitutionality of 
Student-Led, Student-Initiated Prayer, 18 YALE L. & POL’Y REV. 503, 509 (2000) (arguing community choice 
and support prevent violation of reasonable interests). 
 35.  See 687 F.3d at 849-50 (detailing legal framework and competing approaches).  The court attempted 
to reconcile these competing tests when it stated, “endorsement, especially as it relates to children, has the 
potential to be coercive.”  Id. at 851. 
 36.  See id. at 849-50 (mentioning four tests considered by district court but ignoring two in legal 
framework). 
 37.  See id. at 851-52.  In Stone v. Graham, the Supreme Court found a statute ordering the display of the 
Ten Commandments on the walls of public-school classrooms to be impermissible under the first prong of the 
Lemon test, for lack of a secular purpose.  See Stone v. Graham, 449 U.S. 39, 41-43 (1980).  The Seventh 
Circuit adopted the same concerns over the display of religious material (in that religious displays tend to 
promote religious beliefs) through its analysis under the second prong of the Lemon test.  See 687 F.3d at 851. 
 38.  See 687 F.3d at 852-54. 
 39.  See id. at 853-54 (stating activity conveyed message of endorsement). 
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comfortable accommodations removed the situation from one of 
endorsement.40 

Under coercion analysis, the Seventh Circuit considered the situation at issue 
a natural extension of the decisions in Lee and Santa Fe, which involved prayer 
during a graduation ceremony and a football game.41  The court acknowledged 
that the impermissible conduct in these former cases focused on coerced 
religious activity, but viewed the effect to be the same whenever the 
government endorses religion generally.42  Students did not have to participate 
in prayer, but this was not dispositive; because attendance at graduation 
ceremonies is not considered truly optional, students were not free to ignore the 
message of such a “pervasively Christian,” proselytizing environment.43  The 
court also returned to Everson and stated that it is axiomatic that government 
may not force or influence a person to go to, or remain away from, church.44  
The court concluded that to create a pervasively religious environment within a 
classroom would be a clear violation under the coercion doctrine; to allow the 
school to engage in the same conduct when it acts as a short-term lessee would 
be overly formalistic.45 

Elmbrook constitutes a small expansion on existing precedent for both the 
coercion and government-endorsement tests.46  Under the coercion 
infrastructure involving religion and public schools, Elmbrook expanded 
existing law in two narrow, fact-specific respects:  location and activity.47  
Previous violations in Lee and Santa Fe involved compelling student activity in 
a religious exercise on school property, whereas in Elmbrook, students were 
compelled to attend an important secular ceremony in an overtly religious 
atmosphere off campus, although there was no religious exercise.48  The 
distinctions are small, but in both instances the underlying rationale for finding 
a violation was the same⎯concern for the minority⎯and Elmbrook recognized 
that in order to preserve religious freedom, students should not be coerced into 

 

 40.  See id. at 861-65 (Ripple, J., dissenting). 
 41.  See id. at 855 (majority opinion) (remarking Lee and Santa Fe cannot be meaningfully distinguished 
from Elmbrook). 
 42.  See 687 F.3d at 855 (calling coerced activity and endorsement “two sides of the same coin”). 
 43.  See id. at 854-55 (citing Lee regarding obligatory nature of graduation ceremonies and Santa Fe 
regarding student elections). 
 44.  See id. at 855 (quoting Everson and asserting first principle⎯government forcing church 
attendance⎯violated here). 
 45.  See id. at 856 (citing coercion cases and concluding activity impermissible). 
 46.  See 687 F.3d at 856 (concluding violation based on impermissible endorsement and coercion). 
 47.  See id. at 855 (discussing minor distinctions from precedent). 
 48.  See id. at 855-56 (acknowledging distinctions by activity and location between present case and 
precedent).  The court stated that despite the distinction in activity, the coercion at issue in Lynch and Santa Fe 
is tied to government endorsement generally.  See id. at 855.  Similarly, as to location, the court stated that if 
the Constitution does not permit schools to create pervasively religious environments in the classroom, it would 
be “overly formalistic to allow a school to engage in identical practices when it acts through a short-term 
lessee.”  Id. at 856. 
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participating in religious activities selected and advocated by a majority.49 
The Elmbrook opinion also subtly expanded the government-endorsement 

test by introduction of a new factor:  the objective observer.50  In Lynch, the 
opinion credited for creating the government-endorsement test, the question of 
how different members of the public might view a religious crèche display 
went unaddressed, and the Court easily dismissed the issue by stating that the 
crèche provided no more than mere knowledge of the holiday’s historical 
origins.51  The court in Elmbrook refocused attention on how the religious 
display would be perceived by an objective observer and stated that 
endorsement can be assessed by considering if such an observer could 
“reasonably conclude that the District would only choose such a proselytizing 
environment aimed at spreading religious faith . . . if the District approved of 
the Church’s message.”52  The endorsement test thus moved away from seeking 
a secular justification for the religious exhibition to consideration of how the 
public actually perceives and interprets it.53 

Through the dissent, one can see that the underlying historical tensions are 

 

 49.  See id. at 854 (criticizing use of student election and citing Santa Fe in support); Santa Fe Indep. Sch. 
Dist. v. Doe, 530 U.S. 290, 304 (2000) (“[S]tudent election does nothing to protect minority views.”).  The 
dissent argued that plaintiffs who find the church offensive are in no danger of being converted, and therefore 
no coercion can occur.  See 687 F.3d at 876 (Posner, J., dissenting).  As Justice Hamilton points out in a 
concurring opinion, however, it is “too easy for a majority to underestimate the needs and values of minorities.”  
Id. at 858 (Hamilton, J., concurring).  The coercion comes not only from the church’s atmosphere, but also 
from the student-voting mechanism that permitted a majority to select a Christian place of worship to host an 
important secular event, one that should be unaffiliated with religion entirely and inclusive for all students.  See 
id. at 852 (majority opinion) (discussing impermissibility of placing “spiritual capstone” on “secular 
education”).  The majority also discussed the “subtle pressure” potentially created when students of minority 
beliefs witness a majority of their peers taking advantage of the religious offerings available at the graduation.  
See id. at 855 (exemplifying potential for coercion). 
 50.  See 687 F.3d at 853-54 (discussing prerogatives of reasonable observers and nonadherents in context 
of endorsement analysis). 
 51.  See Lynch v. Donnelly, 465 U.S. 668, 680 (1984) (stating crèche “depicts the historical origins of this 
traditional event”).  Curiously, this justification in the Lynch decision was expressly contradicted by the 
testimony of the Mayor and other city officials, who indicated their purpose was to “keep Christ in Christmas,” 
a clear desire to advance and publicize Christian beliefs and not provide mere historical knowledge.  See id. at 
700-01 (citing Mayor’s testimony).  The Court in Lynch also downplayed the importance of considering the 
minority viewpoint by indicating the concerns giving rise to the Religion Clauses are “of far less concern 
today.”  See id. at 686. 
 52.  687 F.3d at 854.  The concurring opinion by Justice Hamilton considered the “objective observer” 
factor and emphasized its usefulness.  See id. at 857-58 (Hamilton, J., concurring).  “Adopting the perspectives 
of reasonable nonadherents should dampen any tendency judges may have to allow their own subjective 
sensibilities to creep into the legal analysis.”  Id. at 858. 
 53.  See id. at 853-54 (majority opinion) (discussing reasonable observer’s prerogative over District’s 
secular purposes).  This approach also provides some protection for minority views; Justice Hamilton tied the 
focus on the reasonable observer into the very purpose of the First Amendment, stating the “core value of [the 
First Amendment is] protecting members of minority faiths and non-believers from persecution and exclusion 
by religious majorities.”  Id. at 858 (Hamilton, J., concurring).  While the majority decision in Lynch did not 
address this point, Justice Brennan in his dissent discussed the effect on minority religious groups, stating “[i]t 
was precisely this sort of religious chauvinism that the Establishment Clause was intended forever to prohibit.”  
Lynch v. Donnelly, 465 U.S. 668, 701 (1984) (Brennan, J., dissenting). 



  

728 SUFFOLK UNIVERSITY LAW REVIEW [Vol. XLVI:721 

still at issue, and the lack of a clear test from the Supreme Court opens the door 
for more confusion.54  The majority opinion in Elmbrook can be said to have 
furthered the strict-separationist doctrine, but three dissenting judges argue for 
a more accommodationist approach.55  Judge Easterbrook remarked on the lack 
of historical support for the endorsement test and cited sources discussing the 
Framers’ intent.56  Judge Ripple believed coercion of a different type was at 
play⎯that of pressuring religious entities to conform to a “civil religion” and 
forcing them to “strip[] . . . down to a vanilla version of [their] real sel[ves].”57  
The dissent hyperbolized scenarios concerning where the line would now be 
drawn and was wary of encroachment into the free exercise component of the 
First Amendment.58  The Seventh Circuit’s attempt to draw a connection 
between the endorsement test and the coercion test, essentially unifying them, 
may have added a level of cohesion between the two tests, but it does not 
resolve the tension between the Establishment Clause and the Free Exercise 
Clause that is the concern of accommodationists.59 

In Doe ex rel. Doe v. Elmbrook, the Seventh Circuit attempted to unify the 
patchwork tests of Establishment Clause analysis and held that a violation 
occurred when a school district held high-school graduation ceremonies in a 
church, basing its conclusion on both the coercion and the impermissible 
government-endorsement tests.  The decision marks a small expansion of each 
test and appears to further a strict-separationist approach.  Most importantly, 
the Seventh Circuit alluded to a new factor, the objective nonadherent, 
reemphasizing the focus on protection and inclusion of minority views in 
Establishment Clause analyses. 

Kristen Salvaggio 
 

 

 54.  See 687 F.3d at 869 (Easterbrook, J., dissenting) (remarking on “open-ended” standards).  Judge 
Posner, in dissent, remarked that the Supreme Court case law on the Establishment Clause is widely 
acknowledged to be “formless, unanchored, [and] subjective” and “provide[s] no guidance.”  Id. at 872 
(Posner, J., dissenting). 
 55.  See id. at 856 (majority opinion) (concluding pervasively religious environments not appropriate for 
public-school ceremonies); id. at 866 (Ripple, J., dissenting) (showing concern for preservation of religious 
entities’ identities). 
 56.  See id. at 869 (Easterbrook, J., dissenting) (stating “no endorsement” rule lacks First Amendment and 
historical support). 
 57.  Id. at 866 (Ripple, J., dissenting). 
 58.  See 687 F.3d at 867-68 (posing eleven hypothetical questions and mocking term “pervasively 
religious”). 
 59.  See id. at 856 (majority opinion) (stating message of endorsement carries aspect of coercion); id. at 
862 (Ripple, J., dissenting) (lamenting expansion on precedent “beyond the boundaries of their rationales”). 
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